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1 
JOINT APPENDIX 


[ Filed in Open Court Oct. 8, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding A Criminal Term 
Grand Jury Impanelled August 30, 1956, Sworn in September 4, 1956 


The United States of America =: Criminal No. 1024-56 

v. : Grand Jury No. 1263-56 
Max N. Cecil : Housebreaking (22 D.C.C. 1801) 
Odom 8S. O'Shields : Robbery (22 D.C.C. 2901) 


Evelyn M. Cecil 


The Grand Jury Charges: 
On or about August 29, 1956, within the District of Columbia, 
Max N. Cecil, Odom 8S. O'Shields, and Evelyn M. Cecil entered the 
room of Bernard Dillon with intent to steal property of another. 
SECOND COUNT: 
On or about August 29, 1956, within the District of Columbia, Max 
N. Cecil, Odom S. O'Shields, and Evelyn M. Cecil, by force and violence 








and against resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and from the im- 
mediate actual possession of Bernard Dillon, property of Bernard Dillon 
of the value of about $45.00 consisting of the following: one wristwatch 
of the value of $5.00 and money of the value of $40. 00. 

/s/ Oliver Gasch 


Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 
/s/ Paul Matthews 


Foreman. 


[ Filed Oct. 12, 1956] 
PLEA OF DEFENDANT 

On this 12th day of October, 1956, the defendants Max N. Cecil, 
Odom S. O'Shields & Evelyn M. Cecil, appearing in proper person and 
by their attorney John J. Dwyer, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to them pleads not 
guilty thereto. 

The defendants are remanded to the District of Columbia Jail. 

By direction of 


/s/ F. Dickinson Letts 
Presiding Judge 
Criminal Court # Two 


Harry M. Hull, Clerk 
Present: 
United States Attorney 


By /s/ A. Stevas 
Assistant United States Attorney 


By /s/ Harold G. Dodd 
/s/ B. Watson Deputy Clerk 
Official Reporter 


[ Filed Jan. 17, 1957] 

On this 17th day of January, 1957, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday ; whereupon after the 
instructions of the Court, the two alternate jurors are discharged from 
further consideration of this case and the jury retires to consider their 
verdict. 

The jury returns into Court and upon their oath say that the de- 
fendants Max N. Cecil and Odom S. O'Shields are guilty as charged and 
that the defendant Evelyn M. Cecil is Not Guilty. 

The case of the defendants Max N. Cecil and Odom S. O'Shields is 
referred to the Probation Officer of the Court and the defendants are re- 
manded to the D.C. JAIL. 
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The defendant Evelyn M. Cecil is discharged. 
By direction of 
/s/_Luther W. Youngdahl 


Presiding Judge 
Criminal Court #3 


[ Filed Mar. 5, 1957] 
United States of America 


Vv. Criminal No. 1024-56 


Max N. Cecil 
(Movant) 
MOTION TO SET ASIDE VERDICT AND ORDER A NEW 
TRIAL IN CRIMINAL CASE NO. 1024-56 
I 

Comes now your movant, Max N. Cecil, defendant in Criminal 
Case No. 1024-56 who moves that the court vacate the judgment in said 
case and order a new trial. Your movant states that he requested trial 
counsel to have witnesses subponaed for his defense at the time of trial. 
These witnesses were not subponaed and the failure to have them testify 
in his defense at the time of trial deprived your movant of a fair trial and 
the presentation of an adequate defense. 

Your movant requested court counsel to have an attorney, Mr. 
William Garber, present as a witness for his deferse. Mr. Garber was 
present at the preliminary hearing held before the Hon. Judge Scalley in 
Municipal Court. At the time of the preliminary hearing the complainant 
Bernard Dillon testified that no one put a hand on him to molest him in 
any way. Mr. Garber offered to testify as a defense witness which would 
have refuted the testimony of Mr. Dillon at the time of trial. 

Your movant had also requested that Mr. Dwyer have Mrs. Mar- 
garet Bradshaw of 1220 - Mass. Avenue. N.W. present at the time of 
trial as she would have testified she was the proprietor of the rooming 
house where the alleged robbery occurred and that the room occupied by 
the said Mr. Dillon on August 29, 1956 was rented by your movant's co- 
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defendant Mr. Odom O'Shields. Mrs. Bradshaw would have testified 
that Mr. O'Shields had his rent paid in advance and had occupied the 
room and at the time of the alleged robbery legally possessed a key to 
the premises and the room contained personal effects of the said Mr. 
O'Shields. 

For the information of the court, your movant states that he entered 
the premises on the purpose of helping Mr. O'Shields remove clothing and 
other personal effects belonging to him in order to assist him in moving 
to the home of your movant. 

Your movant avers his complete innosence to having robbed the 
said Mr. Dillon and the charge of housebreaking. Your movant feels 
that had defense counsel had the witnesses subponened for his defense 
that he requested a very different picture would have emerged. Your 
petitioner feels that he was deprived of his constitutional right to the 
witnesses favorable to his defense. 


Prayer 


Wherefore these premises considered your petitioner prays that 
this court bring him before the court in proper person for a hearing on 
this motion and that a subponea be issued for the presence of Mrs. 
Margaret Bradshaw and Mr. William Garber to determine the true facts 
and circumstances. Your petitioner further prays that because of his 

poverty the court appoint competent legal counsel to present the 
true facts in support of this motion before the court. Your movant prays 
that upon hearing the true facts this court will vacate the judgment and 
order a new trial. Your movant prays for this and such other relief 
as this court will deem just, wise and proper. 


/s/ Max N. Cecil 
Movant 


Subscribed and sworn to before me on this 26th day of Feb., 1957. 


/s/ Mary G. Conner 
Notary Public, D.C. 


My Commission Expires Sept. 20, 1959. 











159 [ Filed Mar. 7, 1957] 


APPLICATION FOR LEAVE TO PROCEED IN FORMA 
PAUPERIS AND AFFIDAVIT IN SUPPORT THEREOF. 


I, Max N. Cecil, being first duly sworn according to law depose 
and say that I am the petitioner in the above entitled cause, and, in sup- 
port of my application for leave to proceed in said cause without being 
required to prepay fees or costs, state as follows - 

1. ThatI am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of 

said suit or action. | 
That I am unable to give security for same. 
That I believe I am entitled to the redress I seek in said suit 
or action. 
5. That the nature of my cause of action is a motion to vacate 
judgment and order a new trial in Criminal Case No. 1024-56. 
(Movant) /s/ Max N. Cecil 
Subscribed and sworn to before me this 26th day of February 1957. 
/s/ Mary G. Conner 
Notary Public, D. C. 
My Commission Expires Sept. 20, 1959. 


Let the applicant proceed 
without prepayment of costs. 


/s/ Luther W. Youngdahl 


Judge 


160 [ Filed Mar. 5, 1957] 
United States of America 


Vv. Criminal No. 1024-56 


Odom 8. O'Shields 
(Movant) 


MOTION TO SET ASIDE VERDICT AND ORDER A NEW 
TRIAL IN CRIMINAL CASE No. 1024-56. 


I 
Comes now your movant, Odom S. O'Shields, defendant in Criminal 


6 


Case No. 1024-56 who moves that the court vacate the judgment in said 
case and order a new trial on the basis that witnesses were not made 
available to the defense of your movant at the time of trial on charges 
of housebreaking and robbery and had such witnesses been available and 
given their testimony it would have proven the innocence of your movant 
to the alleged charges. For the information of the court your movant 
wishes to advise the court that he asked his trial counsel to have sub- 


poneaed for his defense a Mrs. Margaret Bradshaw, proprietor of the 


said rooming house at 1220 - Massachuttes Ave. N. W. - D.C. where 
the alleged house breaking and robbery occurred on August - 29-1956. 
The testimony of this Mrs. Bradshaw would have proven that your 
movant was a tennant of the said rooming house and specifically that his 
rent was paid up in advance to cover his occupancy of the room in the said 
rooming house in which the alleged housebreaking and robbery occurred. 
Further said testimony would have disclosed that your movant had 
occupied the said room and that prior to and at the time of the alleged 
crime the room contained personal effects of your movant such as cloth- 
161 ing, books, and ect belonging to your movant - and that due to his em- 
ployment said movant had been absent from his abode and upon his re- 
turn on August 29 - 1956 the said room was occupied by Bernard Dillon 
who was an interloper. Your movant has been advised that the said Mrs. 
Margaret Bradshaw has voluntarily gone on her own accord to the U.S. 
Probation Officer and advised said officer of the truth and that through 
her mistake had permitted Mr. Bernard Dillon to enter a room containing 
personal effects of your movant during his abscence - and that the room 
was the abode of your movant with rent paid in advance. Had defense 
counsel inquired of this person and had her subpoeneaed at your movant's 
request her testimony would have completely disproved the alleged house- 
breaking - 
I 
Your movant for the information of the court wishes to further ad- 
vise the court of the fact that your movant requested counsel to permit 
him to take the stand in his own defense - but was disuaded by trial 
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counsel by telling your movant it was not necessary and that he would be 
discredited by a previous record if he took the stand. Your movant avers 
his innocence and states that on the night of August 29, 1956 he returned 
to the room at 1220 Mass. Ave. N.W. -For one purpose alone and that 
was to get his personal effects from his room in order to move to the 
home of Mr. Max Cecil. Your movant states that his rent was paid up in 
advance for the rental of the room and that he legally possessed a key to 
the premises. Your movant states that when he entered his room he 
found an interloper occupying his room. When your movant inquired as 
to how Mr. Dillon happened to be in the room and esconced on your 
movant's bed. The said Mr. Dillon was drinking and gave an inconsistent 
and incoherent story. Your movant noticed that the said Mr. Dillon was 
wearing a pair of pants that belonged to:'your movant. When your movant 
asked Mr. Dillon what had become of his clothes and what he was doing 
wearing a pair of your movant's pants an argument insued. Your movant 
admits that he lost his temper and had there been much more argument 
there would have been a fight. The said Mr. Dillon agreed to settle 

for clothing belonging to your movant by giving your movant the sum of 
$35.00 and agreed to pay for the remainder on his pay day. The said Mr. 
Dillon stated he had $40.00 but would need $5.00 to pay for food until 

his next pay day and offered to let your movant hold his watch as security 
till his next pay day -Following settlement of the argument over loss of 
your movant's clothes with Mr. Dillon your movant did not feel there was 
any residual ill feeling and upon the offer of Mr. Dillon sat down and par- 
ticipated in a drink with him. Mr. Dillon proposed they even play cards 
- obviously to try and win the $35.00 back. Your movant states that in 
the company of Mr. Cecil he did sit down and play several hands of cards 
- but when Mr. Dillon continued to drink Mr. Cecil urged they leave in 
order to take his wife to dinner. Mr. Dillon was intoxicated and your 
movant was reluctant to gamble or play cards with him further because a 
drunk person who loses money at cards nine times out of ten will claim 
they were cheated when they later sober up. It is a fact brought out at 
the trial that the said Mr. Dillon;did not report his alleged robbery until 
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over an hour and a half after it happened. Why did he not report 
it as a robbery promptly if such were the case? At the time your 
movant left the room at 1220 Mass. Ave. N.W. he had broken even on 
playing cards with Mr. Dillon who still had $5.00. Hada robbery oc- 
cured would it stand to reason that a robber would knowingly leave his 
victim with money? Would it stand to reason that a person who had 
committed a robbery return to the same block in the same neighborhood 


two hours later? Does it stand to reason that your movant would enter 
a room in a rooming house - a room containing his personal effects and 
for which he had paid rent and was personally known for considerable 
time to the proprietor to commit a robbery? (Emphasis added). When 


your movant was subsequently arrested and the complainant made such 
false accusations your movant became so shocked and confused under the 
circumstances that his subsequent actions must have surely been the 
product of hysteria. 
Ol 

Your movant states that at the time of arraignment before the Hon. 
Judge Scalley in Municipal Court, Mr. Dillon stated that no one puta 
hand on him, pushed, or shoved him in any way - and that he handed his 
money out without being forced to in any way. This statement was 
witnessed bya Mr. William Garber, Attorney at Law. Mr. Garber has 
stated that he would testify to this statement by Mr. Dillon - as it is not 
consistent with his testimony at the time of the trial. If the Court will 
recall at the time of the trial the court attempted to question Mr. Dillon 
about his actions and the money but he was evasive and inconsistent. Your 
movant requested trial counsel to have Mr. Garber subponeaed for his 
trial, but Mr. Dwyer failed to do so. Your movant feels the testimony 
of Mr. Garber would have refuted Mr. Dillon's accusations as it would 
have been the testimony of a creditable and trustworthy person. Under 
the circumstances there can be no belief that your movant had a fair 


trial with a presentation of all the facts. 
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Prayer 


Wherefore these premises considered your petitioner prays that 
this court will grant a full hearing on this motion and that the court will 
issue a subponea for Mrs. Margaret Bradshaw and Mr. William Garber 
and ascertain the score of their testimony and the true facts. Your 
movant prays this court will upon ascertaining the true facts will vacate 
judgment and order a new trial. Your petitioner further prays that due 
to his poverty the court will appoint legal counsel who will properly pre- 
pare and present the facts in his defense. 


/s/ Odom S. O'Shields 
Movant 


_ Sworn and subscribed to before me this 26th day of February 1957. 


166 


167 


/s/ Mary G. Conner 
Notary Public - D.C. 


My Commission expires Sept. 20, 1959. 


[ Filed Mar 22, 1957] 

On this 22nd day of March, 1957, came the attorney of the United 
States, the defendant in proper persons and by their attorneys, George 
Pendleton and Albert Rapoport, Esquire; whereupon the defendants' 
motion to set aside verdict and for a new trial, coming on to be heard, 
after arguments of counsel, is by the Court denied. 

The defendants are sentenced and remanded to the D.C. JAIL. 


By direction of 


/s/_ Luther W. Youngdahl 
Presiding Judge 


Criminal Court #3 


[ Filed Mar. 26, 1957] 
JUDGMENT AND COMMITMENT 
United States of America 


a. - Criminal No. 1024-56 


Max N. Cecil : 
On this 22nd day of March, 1957 came the attorney for the govern- 


ment and the defendant appeared in person and by counsel, George 
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Pendleton, Esq. 
It is Adjudged that the defendant has been convicted upon his plea of 
not guilty and verdict of guilty of the offense of 
Housebreaking and Robbery as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 
It is Adjudged that the defendant is guilty as charged and convicted. 
It is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 
Five (5) years to Fifteen (15) years on Count 1; 
Five (5) years to Fifteen (15) years on Count 2, to 
run concurrently with the sentence imposed on Count 1. 
It is Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer 
and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge. 


[ Filed Mar. 26, 1957] 
JUDGMENT AND COMMITMENT 
United States of America 


Vv. Criminal No. 1024-56 


Odom S. O'Shields 


On this 22nd day of March, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Albert 
Rapoport, Esq. 

It is Adjudged that the defendant has been convicted upon his plea 
of not guilty and verdict of guilty of the offense of 

Housebreaking and Robbery as charged 
and the court having asked the defendant whether he has anything to say 
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why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 
It is Adjudged that the defendant is guilty as charged and convicted. 
It is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprison- 
ment for a period of 
Five (5) years to Fifteen (15) years on Count 1; 
Five (5) years to Fifteen (15) years on Count 2, to 
run concurrently with the sentence imposed on Count 1. 
It is Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 
/s/ Luther W. Youngdahl 
United States District Judge. 





171 [ Filed Apr. 1, 1957] 


United States of America 


v. : Criminal No. 1024-56 

Odom S. O'Shields 

Appellant 
NOTICE OF APPEAL 
Name and address of appellant Odom 8S. O'Shields 
200 - 19th Street S. E., D. C. 

Name and address of appellant's attorney 

Offense Housebreaking and Robbery - 

Concise statement of judgment or order, giving date, and any sentence 
Sentenced on March 22, 1957 to serve from five to fifteen years 
on each count to run concurrent - 

Name of institution where now confined, if not on bail 
D. C. Jail, D. C. 

I, the above-named appellant, hereby appeal to the United States 

Court of Appeals for the District of Columbia Circuit from the above- 

stated judgment. 


/s/ Odom O'Shields 
Date 3/25/57 Appellant 


Oe... 
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172 [ Filed Apr. 1, 1957] 
United States of America 


V. : Criminal No. 1024-56 


Max N. Cecil 
Appellant 
NOTICE OF APPEAL 
Name and address of appellant D.C. Jail, 200-19th Street, S. E., 
| D. C. 
Name and address of appellant's attorney 
Offense Housebreaking and Robbery 
Concise statement of judgment or order, giving date, and any sentence 
Sentenced on March 22, 1957 to serve from five to fifteen 
years on each count to run concurrent - 
Name of institution where now confined, if not on bail 
D.C. Jarl, (D.C. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


March 25, 1957 /s/ MaxN. Cecil 
Date Appellant 
177 CRIMINAL DOCKET 


United States District Court for the District of Columbia 
CASE CLOSED 


Parties Attorneys G.J. No. Criminal No. 
United States U.S. Atty. Blackwell 
Vv. 1024-56 
1. Max N. Cecil 1. Johan J.-Dwyer- 1263-56 


1. G-: €- Pendleten-1025 Conn. Ave., N.W. 
2. Odom S. O'Shields 2. Jehn-F-Dwyer 1263-56 Charge: 
2. A. Rapoport-2026I1 St., N.W. Housebreaking & 


3. Evelyn M. Cecil 3. John ¥. Dwyer 1263-56 Robbery 
3. Evan T. Davis (22 DCC 1801, 2901) 
3. William J. Sullivan 


Date 
1956 Oct 8 


Oct 9 
Oct 12 


1956 Dec 24 


1956 Dec 26 


1957 Jan 16 
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Date Filed Bond 
3. 12-26-56 — $2500.00 M. W. O'Connor 
NOD dowesuon Proceedings 
Presentment and Indictment Filed (2 Counts) 


No. 
No. 
No. 


No. 


No. 


No. 


1, 2, 3: Copy of Indictment given to Deft. Cert. filed. 
1, 2, 3: Appearance of John J. Dwyer entered. 
1, 2, 3: ARRAIGNED: Plea NOT GUILTY entered. 


178 1957 Jan16 No. 1, 2: 


No. 


Defendant remanded to the District of 
Columbia Jail. 

Attorney John J. Dwyer not present. 

LETTS, J. (Reporter - Watson) Cert. filed. 
MOTION For reduction of bond, filed. 

Bond reduced to $2500.00. PINE, J. 
RECOGNIZANCE in the sum of $2500. 00 taken 

with M. W. O'Connor, Surety, filed. 


: JURORS FROM CRIMINAL COURTS 1 and 3 


SWORN ON VOIR DIRE; JURY SWORN: 
Harry M. Carey William S. Fradkin 
Frank N. Hudson Wendell N. Gibbs 
Virginia B. Jones Wesley R. Thomas 
Mary E. Carroll Walter S. Burroughs 
Joseph Ichiuji William C. Hewitt 
Harry M. Stinemeyer Margaret R. Davis 
TWO ALTERNATE JURORS CALLED AND SWORN: 
a.l. Gerard F. Laredo a.2. Floyd W. Price 
Case is RESPITED until to-morrow morning: 
Deft. REMANDED to the District of Columbia 
Jail; 
Attorney John J. Dwyer present. 
APPEARANCE of Evan T. Davis and William 


J. Sullivan entered and filed; 


14 
Appearance of John J. Dwyer withdrawn with 


approval of Court; ‘ 

Deft. ON BOND; “ 

Attorney John J. Dwyer present. 4, 
YOUNGDAHL, J. (Reporter-T. Doran) Cert. 4 

filed. : 

1957 Jan 17 No. 1, 2, 3: TRIAL RESUMED; same jury; oi 
Two alternate jurors discharged; * 

No. 1, 2: VERDICT: Guilty: 7 
Case is REFERRED to the Probation Officer . 

of the Court; “ 

Deft. REMANDED to the District of Columbia 2 
Jail; +] 

Attorney John J. Dwyer present. a 

No. 3: VERDICT: NOT GUILTY; " 
Defendant Discharged; : 

Attorneys Evan T. Davis and William J. , 

Sullivan present. 
No. 1, 2, 3: Verdict of Jury, filed. 4 


YOUNG DAHL, J. (Reporter-Doran) Cert. filed. < 
1957 Feb6 No. 1: Letter from the Deft. dated 2-4-57 in the nature of 
a petition for return of property, filed. (Prepared by 


Deft. ) 

1957 Feb12 No. 1: MOTION of DEFENDANT for return of property - ; 
DENIED without prejudice to right to make proper < 
motion before Property Clerk of the District of 4 
Columbia, filed. YOUNGDAHL, J. (N) £ 


1957 Marl No. 1, 2: APPEARANCE of John Dwyer withdrawn with 
approval of the Court; 
Counsel to be appointed. 
Attorney John J. Dwyer present. 
YOUNGDAHL, J. (Reporter-Doran) : 
1957 Mar 4 No. 1 ORDER APPOINTING George C. Pendleton as counsel 
to defend, filed. YOUNGDAHL, J. (N) 
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b 1957 Mar 4 No. 2: ORDER APPOINTING Albert Rapoport as counsel 
» to defend, filed. YOUNGDAHL, J. (N) 

- 1957 Mar5 No. 1, 2: MOTION OF DEFENDANT to set aside verdict 
| oe and Order a New Trial, filed. (Prepared by Deft.) 

> 


1957 Mar7 No. 1, 2: Application for leave to PROCEED in FORMA 
PAUPERIS, GRANTED by the Court and FILED. 
Deft. REMANDED to the District of Columbia Jail; 


= 179 1957 Mar 7 No. l, 2: No. 1: Attorney George Pendleton present. 

* No. 2: Attorney Albert Rapoport present. 

r YOUNGDAHL, J. (Reporter-Doran) 

= 1957 Mar 22 No. 1, 2: MOTION to set aside verdict and for a new trial 
% heard and DENIED. 


No. 1- MAX N. CECIL: 
SENTENCED to imprisonment for a period of 

FIVE (5) YEARS to FIFTEEN (15) YEARS on Count 1; 
+ FIVE (5) YEARS to FIFTEEN (15) YEARS on Count 2; 
. said sentence to run CONCURRENTLY with sentence 
imposed on Count 1; 
Deft. remanded to the District of Columbia Jail; 
Attorney George Pendleton present. 
YOUNGDAHL, J. (Reporter-Doran) Cert. filed. 


“ Cert. Micro-filmed 3-25-57. 

: No. 2 - ODOM 8S. O'SHIELDS: 

> SENTENCED to imprisonment for a period of 

° FIVE (5) YEARS to FIFTEEN (15) YEARS on Count 1; 
. FIVE (5) YEARS to FIFTEEN (15) YEARS on Count 2; 


said sentence to run CONCURRENTLY with sentence 
imposed on Count 1; 
Deft. remanded to the District of Columbia Jail; 


n Attorney Albert Rapoport present. 
“ YOUNGDAHL, J. (Reporter-Doran) Cert. filed. 
> Cert. Micro-filmed 3-25-57. 


1957 Mar 25 No. 1: APPEARANCE of George C. Pendleton WITHDRAWN 
with approval of the Court. 
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No. 2: APPEARANCE of Albert Rapoport WITHDRAWN 
with approval of the Court. 

No. 1, 2: Judgment & Commitment of 3-22-57, filed. 
YOUNGDAHL, J. 

No. 1,3: Affidavit of Deft. in support of application for 
leave to proceed on appeal from Judgment without pre- 
payment of costs, filed. 

(Prepared by Deft. ) 

No. 1,2: MEMORANDUM in support of Petition for leave 
to proceed on appeal in forma pauperis, filed. 
(Prepared by Deft.) 

Application for leave to proceed on appeal without pre- 
payment of costs, GRANTED. YOUNGDAHL, J. (N) 

NOTICE OF APPEAL, Filed. 

No. 1, 2: Deft's. Refusal to sign election against service 
of sentence, filed. 

MOTION of DEFENDANT for an Order for preparation of 
Transcript of Evidence at expense of United States, 
filed. Cert. of Serv. (Benedict P. Cottone) 

No. 2: MOTION of DEFENDANT for an Order for prepara- 


tion of Transcript of Evidence at the expense of the 
United States, filed. Cert. of Serv. (Ezekiel G. 
Stoddard) 

No. 1, 2: MOTION of DEFENDANT for an order for prep- 
aration of transcript of evidence at the expense of the 
United States heard and GRANTED. (Order to be 


presented. ) 


Attorney Ezekiel G. Stoddard present. 
YOUNGDAHL, J. (Reporter-Frye) 

No. 1, 2: ORDER granting the furnishing at the expense 
of the United States the transcript of the evidence and 
proceedings pots oe aie 2 qs TRIS sta the opening 
statements and such other matters as counsel for the 
parties may agree upon, filed. YOUNGDAHL, J. 
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1957 May9 No. 2: ORDER EXTENDING TIME for filing the record on 
appeal to and through June 11, 1957, filed. LETTS, J. 
1957 May 10 No. 1: ORDER EXTENDING TIME for filing and docketing 
the record on appeal to and through June 11, 1957, 
filed. LETTS, J. 
1957 May 31 No. 1, 2, 3: TRANSCRIPT OF PROCEEDINGS, Vol. 1, 
Pages 1-104, January 16, 17, 1957, Vol. 2, Pages 1- 
46, March 22, 1957, filed. 
(Court File) 
(Reporter-Doran, Jr.) 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[Filed May 31, 1957] 
UNITED STATES : 
vs. : Criminal No. 1024-56. 


MAX N. CECIL 
ODOM S. O'SHIELDS 
EVELYN M. CECIL 


.S 


Washington, D. C., 
Wednesday, January 16, 1957. 
The above-entitled case came on for trial in the United States 
District Court for the District of Columbia at 11:45 o'clock in the fore- 
noon on Wednesday, January 16, 1957, 
BEFORE: 
HONORABLE LUTHER W. YOUNGDAHL, Judge of the United 
States District Court for the District of Columbia and the jury then and 


there selected, empanelled and sworn, there being the following 
APPEARANCES: 


JOEL D. BLACKWELL, ESQUIRE, Assistant United States 
Attorney, on behalf of the United States; 
The defendants in person and by their attorneys as follows: 
3 JOHN J. DWYER, ESQUIRE, on behalf of the Defendants, Max 
N. Cecil and Odom S. O'Shields; 
EVAN T. DAVIS, ESQUIRE, and WILLIAM J. SULLIVAN, ES- 
QUIRE, on behalf of the Defendant, Evelyn M. Cecil. 
* ae ca 
4 BERNARD DILLON 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testi- 
fied as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 


Q. State your full name, please, sir. A. Bernard Dillon. 
pi ar ae * 
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5) Q. Directing your attention to August the 29th of last year where 
were you living at that time? A. I was living on Massachusetts Avenue. 
Q. What was the address? A. 1213 Massachusetts Avenue. 

Q. What was the address? A. ‘Twelve hundred block. I don't 
remember the address now because I didn't pay much attention to the 
address. I know the twelve hundred block. 

Q. Could it have been 1220? A.: Yes, that's right, 1220. Yes, sir. 

Q. And what section of the building were you living in, sir? 

A. Down in the basement. 

Q. Now, further directing your attention to the early morning of 
August the 29th, were you home that morning? A. I was. 

Q. While home did anything of an unusual nature occur to you 
while you were in your apartment? A. It certainly did, yes, sir. 

Q. Will you tell his Honor and the members of the jury just what 
of an unusual nature occurred, please? A. Well, around about -- I heard 
some noise out front. I heard somebody say, "this is the place, this is 
the place" like that. 

6 So directly I heard them come down in the hall, down the steps 
and I turned the light on. And they just pushed the door open and walked 
right on in the room and they kept saying, "Where is your clothes? 
Where is my clothes? Where is my clothes?" 

I say,"I don't know anything about your clothes."" They kept on, 
kept on. And Cecil, he grabbed the watch off of my wrist and cut my arm. 

Q. Who did that? A. Cecil. 

Q. Do you see Cecil in the courtroom today, sir? A. Yes, sir, 

I certainly do. 

Q. Will you point him out for the benefit of his Honor and the 
members of the jury, please? A. The one on this side, the dark hair 
on this end. 

MR. BLACKWELL: May the record show, if your Honor please, 


that the complaining witness has identified the defendant Cecil? 
BY MR. BLACKWELL: 
Q. Very well. Now, after the, the defendant Cecil, snatched this 
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wrist watch from your arm what happened then, sir, if anything? ; 
A. Well, he kept asking me, "Where is my clothes? Where is my : 
clothes?" I say, "I don't know anything about your clothes." < 
7 THE COURT: Who said that? <4. 
THE WITNESS: Cecil and this other fellow, too. Both of them. « 

I said, "I don't know anything about your clothes. Now, please let me = 
alone and get out of here because I want to get some sleep. I have got 3 
to get up early in the morning and go to work." ie 
THE COURT: Did O'Shields also say, "Where is my clothes?" < 

THE WITNESS: Yes, sir. He sure did, your Honor. * 

BY MR. BLACKWELL: e 

Q. Now, how many people were in your room at that time? = 

A. It was two in that time and the girl, the woman there, she sit out 
in the hall and she says, "Somebody turn the light on in the back room." A 
And Cecil close the door, close the door. And then she stood ik 

back out in the hall beside the door. : ; 


Q. Did she ever come inside your room? A. Yes, sir. She e 
stood right inside the door. 

Q. And what did she do while she was standing there, if any- 
thing, when these other people were talking about the clothes, and -- 
A. And she said, "Well, the landlady told me his clothes was down 


here". 
Q. Who said that? A. This Cecil and both of them, all three of ; 
8 them said this, '' My clothes are down here in the basement". I 4 
said, "I don't know anything about it" because I just rent the room 8 
about a week before that. < 


I was living up on the third floor. 


e 


Q. Did you pay room rent? A. Yes, sir. I paid it in advance. 

Q. How much did you pay, sir? A. I paid $9 a week. 

Q. And to whom did you pay it? A. To Mrs. Bradshaw. 

Q. All right. Proceed to tell us if anything else happened after “a 
your watch was taken and after there was some talk about the clothes. A 


A. Well, they picked up my pants and had a -- I had this in my pocket. 
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THE COURT: When you say "they" you had better identify who 
you are talking about. 

THE WITNESS: Cecil, he is the one that picked up my pants. 

BY MR. BLACKWELL: 

Q. Well, now, do you see O'Shields in court today? A. Yes, sir. 
Both of them are here. 

Q. Where is O'Shields? A. He is in the middle. 

Q. The middle of whom? A. Setting in between them. 

Q. In between whom? A. Between, between -- 

Q. How is he dressed, sir? 

THE COURT: Oh, that isn't necessary. The man with the red 
sweater or red jacket? 

THE WITNESS: Yes, sir. 

MR. BLACKWELL: May the record show, if your Honor please, 
that the -- 

THE COURT: Yes, all right. 

BY MR. BLACKWELL: 

Q. Now, do you see the female defendant in court, sir? A. Yes, 
sir, Isure do. She is setting on the end there. 

Q. Very well. Now, all right. Proceed to tell us what happened. 
A. And he pull this out of my pocket and says, " What's that". 

Q. Who? A. Cecil pulled that out of my pocket -- 

Q. "What's that"? A. That's akey ring. And he said, "What's 
that". I said that is a key ring. I have -- that is a zipper on it, and he 
didn't pull it open but he said, "What's that". 

10 I said, a key ring. And he pulled my pants between -- through 
my pants' pockets but he didn't take no money out the pocket because I 
watched him. 

There were two suits hanging up in the corner and kept going 


looking at them, pulling all around over them. AndI said, "Please let 


them alone". And kept on nagging. And every once in a while they take 


and pull up -- I have a bad leg, your Honor, ulcer, and kept pulling 
that up, jerking it up, jerking it up, pulling on it. 
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I said, Please let me alone". 

Q. Anything else happen? A. Well, then I had a half pint of 
whiskey. I generally get in the evening or morning when I first get up, 
a tonic, and Cecil, he found it under my pillow. 

He says, "What's this". I said, "It is a bottle of whiskey", and 
he handed it to me and said, "Drink that"". I said, "No, I don't want 
any”. 

So then I passed it around to each one of them, "take a drink”. 

I thought maybe they would go out. No, they wouldn't do it. Handed it 
back to me and said "drink all of that". I said, "I don't want it”. 

So I stuck it back under my pillow. And a few minutes after that 
then they left the room. And I waited a few minutes and I went upstairs, 
called my landlady and she went across the street and called her daugh- 
ter and they called the law ''come over, come over there". 

11 Q. Now, did they take anything from you while they were down 
there? A. Taken a watch and $40. 

Q. What denomination was the money in? A. Two twenties. 

Q. And where did you have those two twenties? A. In the zipper 
part of my pocket book, a secret part, I had a zipper on it. See the 
zipper? And I said, "Oh, I'm sorry, I haven't got $20" just like that. 

And the one in the middle there -- I can't recall his name--he said, 
"Oh, what's in that secret compartment". They jerked it up and jerked 
out $20 bill and then they took $5 bill and laid it down on the sheet and 
kept running their hands over it to keep from making fingerprints on it. 

THE COURT: A $5 bill? I thought you said it was two twenties. 

THE WITNESS: Well, they gave me back the $5 bill. They give 
me back the $5 bill, $25, but they only taken the two twenties. 

THE COURT: Only $35? 

THE WITNESS: No, they only taken the two twenties. 

THE COURT: They gave you back $5? 

THE WITNESS: No, two twenty-dollar bills. 

THE COURT: I thought you said they gave you back a $5 bill. 

12 THE WITNESS: Then they gave me back the $5 bill. 
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THE COURT: Oh, there was a $5 bill in there? 
THE WITNESS: Yes, sir. 
THE COURT: But they left that -- 
THE WITNESS: Didn't take that. They give it back to me. 
MR. BLACKWELL: If your Honor please, I would like to request 
that this be marked as Government's Exhibit No. 1 for identification. 


(Thereupon an object identified as a 
wallet was marked by the Deputy Clerk 
as Government's Exhibit No. 1 for 
identification. ) 


BY MR. BLACKWELL: 

Q. I show you what has been marked as Government's Exhibit No. 
1 for identification and ask you, sir, if you recognize that? A. Well, I 
don't know -- I don't know anything about that. I never seen that before. 
This is one I had, was in my pocket. 

MR. BLACKWELL: Well, I will ask that this be marked as 
Government's Exhibit No. 1 for identification. 

MR. DWYER: I think we are getting confused. We have 1 already. 

THE COURT: Are you withdrawing this one? 

13 MR. BLACKWELL: I am withdrawing that, yes. 

THE COURT: He is withdrawing it. 

MR. DWYER: I don't know about the legality, but I object to the 
withdrawal of anything that has been offered. 

THE COURT: It hasn't been offered. It was just marked for 
identification. It hasn't been offered at all. 

MR. DWYER: Very well, your Honor. 


(Thereupon an object identified as a 
watch was marked by the Deputy Clerk 
as Government's Exhibit No. 1 for 
identification. ) 


MR. BLACKWELL: If your Honor please, I now offer this as 
Government's Exhibit No. 1 and ask the defendant if he has seen this 
before and if so, what is it? 

THE WITNESS: Thatis it. That is my watch. That is the one 
they jerked off, jerked off of my arm. 
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BY MR. BLACKWELL: 

Q. When did they do that? A. Jerked if off while they was 
nagging me before they taken the pocketbook or before they even taken 
the $20 bill to get out -- 

MR. DWYER: Your Honor has already mentioned this but I think 
the witness should identify who jerked it off. 

THE WITNESS: Cecil is the one who jerked if off of my arms and 
cut my wrist. 

THE COURT: I think he did say Cecil. 

14 THE WITNESS: And jerked and cut my arm. There is the scar 
still there where they cut my arm. 
BY MR. BLACKWELL: | 

Q. What was that last statement, please? A. I say they jerked 
the watch off my arm and cut my wrist. 

ok * * m% aK aK 

15 BY MR. BLACKWELL: 

@. Mr. Dillon, I show you what has been marked as Government's 
Exhibit No. 1 and ask you if you know how that band came to be broken? 
A. That band came to be broken when he jerked it off my arm. 

Q. Now, when you say "he" to whom do you refer? A. Cecil. 
He is the one that jerked it off my arm and be broke it when he jerked 
it off my arm. I had it on my arm. 

Q. Now, did there come a time when these people, these three 
defendants, searched your apartment? A. Sir? 

Q. Did these three defendants leave your apartment after your 

16 watch and the money you testified about had been taken? A. Yes, 
sir. They left my apartment. 

@. And what did you do then, if anything? A. Well, I waited a 
few minutes and I put my clothes on and went upstairs to the landlady 


and I called her. So she got up and went across the street and called 
her daughter. 

And her daughter, she called -- 

Q. Well, just a moment. Don't testify to what they did. 
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But did you make -- did you inform them as to what had happened? 
A. Yes, sir. 

Q. And later on did there come a time when the police officers 
came to your place? A. Yes, sir. 

Q. And after the police officers came did there come a time when 
you had occasion to see these three defendants again that morning? 

A. Yes, sir. 

Q. Where? A. Coming up Massachusetts Avenue. Between 
Eleventh and Twelfth on Massachusetts. 

Q. And how long after they left your apartment was it when you 
saw them coming up Eleventh Street near Massachusetts Avenue ? 

17 A. Oh, I would say it was at least three and a half to three 
quarters of an hour; maybe an hour. I didn't have no time on me. I 
don't know. I didn't check the time. 

Q. Three quarters of an hour or an hour, did you say? A. Yes, sir. 

Q. Now, Mr. Dillon, can you read and write? A. No, sir, I cannot. 

MR. BLACKWELL: I have no further questions. 

CROSS-EXAMINATION 
BY MR. DWYER: 

Q. Now, Mr. Dillon, going back to the time when you were in 
your room there before the defendants came into your room, were you 
in bed or were you up? A, I was in bed. 

Q. What were you doing? A. Laying down. 

Q. Laying down? A. Yes, sir. I put the light on as soon as I 
heard somebody come down the steps. 

Q. And I believe you just testified you couldn't read. 

Is that right? A. That is right. 

Q. So you weren't reading? A. No, sir. 

Q. Just lying there? A. Just lying there. 

18 Q. How long had you been lying there? A. Oh, I imagine I had 
been -- oh, a couple of hours, because I go to bed early. 

Q. What time -- did you work that day? A. Yes, sir. 
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Q. Where did you work? A. Up in Virginia. 

Q. In Virginia? A. Yes, sir. Painter. 

Q. How did you get back to town? A. Icome back. A fellow 
lived here in town that I live with now, he carried me back and forth. 

Q. All right. What time did you get home? A. Well, time I get 
home, eat my supper, it is around, I would say, around seven o'clock. 

Q. About seven o'clock? A. Yes, sir. 

Q. And how long did it take you to eat supper? A. Oh, I was home 
at seven o'clock. 

Q. Well, do you eat right there in your room you have? A. No, 
sir, I eat in a lunch room. 

Q. What time did you get back from eating supper? A. I eat my 
supper before I come to my room because I don't want to go out no more. 

19 Q. Well, then would you say that from seven o'clock until the 
time you saw the defendants you had not left your room? A. No, sir, I 
had not. 

Q. When you first got to your room at seven o'clock what did you 
do? A. Undressed and went right to bed. 

Q. Went right to bed? A. Yes, sir. 

Q. And you didn't turn the lights out? A. Yes, I turned the lights 
off but I turned them back on again after I heard the noise. 

Q. In other words, the lights were off. You heard the noise about 
ten o'clock. 

Is that right? A. Well, I don't know exactly what time it was 
because I never looked at my watch. I heard the noise and I turned the 
light off, heard them coming to the door. 

Q. Were you drinking during that period of time? A. No, sir, I 
was not. 

Q. Did you go to bed with your clothes on? A. No, sir, I did not. 

Q. Well, didn't you testify on direct examination you had the 
bottle of whiskey under your belt? A. Under my pillow. 


20 Q. Under your pillow? A. Yes, sir. 
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Q. And what were you keeping it under your pillow for ? A. Well, 
in the morning when I get up I take just a little small drink. I get to 
coughing, the inflammation in my throat, and I take that to break the 
flame before I go out. 

Q. Isee. Now, how long had you lived in that room? A. I been 
in the room about a week. 

Q. When you moved to it were there any other clothes in there? 
A. No, sir, it was not. 

Q. None atall? A. No, sir, it was not. 

Q. How about books? A. A lot of books in there. Yes, plenty of 
books and different kinds of books in there. Yes. 

Q. Do you know who the books belonged to? A. No, sir, I did not. 

Q. All right. Now, when you got up to go to the -- when you 
heard the noise did you put some clothes on then? A. No, sir, I didn't 
get up. 

Q. What kind -- strike that. 

The noise you heard was somebody talking. Is that right? A. That 


21 is right. 


Q. Out ia the hall? A. Yes, sir, I did. 

Q. And then there came a knock on your door? A. Didn't even 
knock on the door; just pushed the door and walked right in. 

Q. Was it locked? A. No, sir. [I didn't have no way to lock it 
on the inside. 

Q. Was there a catch on it? A. No, sir, it was broken. 

Q. Was there, you know, a regular catch? A, The regular catch 
was broke. Couldn't fasten it. 

Q@. And the door was opened? A. No, sir, it wasn't opened. It 
was closed. 

Q. Just laying shut then? A. It was pushed up tight but it wasn't 
locked. 

Q. Isee. Now, do you recall ever being in court in this case 


before? A. This case before? Only come up here downstairs. I never 


been up here before. 
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Q. Do you recall being over to Municipal Court for a preliminary 
hearing? A. Yes, sir. 

22 Q. Do you recall testifying at that time? A. Yes, sir. 

Q. Now, let me ask you: Did you at any time ever make the 
statement that there was a knock on the door? A. No, sir, I did not. 

Q. Did you ever make the statement that you told whoever knocked 
on the door to come in? A. No, sir, I certainly did not. 

Q. All right. Now, when these people came into your home, did 
you recognize them? A. No, sir. I never seen them before in my life. 

Q@. Never saw them before? A. No, sir, never did. 

Q. Did they give you their names or did you learn their names? 

A. No, sir, I did not. 

Q. When did you first hear their names? A, First time I heard 
their names was -- I didn't even hear the names at all that night at all. 
First time I heard it when I come down -- went down to Police Court. 

Q. All right. Now, during the period of time that they were 
there did you ever leave the bed? A. No, sir, I did not. I couldn't 


get up. 
Q. Just lying in the bed? A. I just laid there. Had my covers 
over me. 
23 MR. BLACKWELL: Just a moment. I didn't get the last part of 


his answer, your Honor. 
THE COURT: What was your answer? 
THE WITNESS: I stayed in bed; never got up. 
BY MR. DWYER: 
Q. Now, where did the wallet come from? A. The wallet that 
was in my pants, my pants pocket laying on the, on the floor aside the 
chair. 


Q. And you say Cecil picked up the pants? A. Yes, sir, I did. 


Q. And went through it? A, He went through one pocket, yes, sir. 
Q. And he pulled the wallet out? A. He pulled the watch, pulled-- 
this here is what he pulled out of my pocket right there. 
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Q. Pulled the key ring out? A. Key ring. He asked me what's 


nr that. I saida key ring. So then he dropped it back down in my pocket. 
> Q. Well, didn't he open it? A. No, sir, he didn't open it. 

“ Q. Did he ever get your wallet? A. He got the wallet after I had 
P it in my hands. [I told him I would give him $20 to get out and let me 

- alone. 


Q. Wait a minute. Let's go back to where Cecil has the pants 





: in his hand. 

“Ke 24 You are in bed and Cecil is standing there with the pants, your 

. pants, in his hand. 

” Right? A. Correct. 

- Q. And he pulls that thing out you just illustrated? A. Yes, sir. 


Q. Pulled it out of your pocket and asked you what it was ? 
A. Yes, sir. 

Q. And he shoved it back in your pocket? A. Yes, sir. 
~ Q. What about the pants? A. He dropped it on the floor. 

Q. Then what did he do? A. He just kept on standing aside the 
bed there. He's at the head of the bed. He's at the head of the bed and 
he kept me down in the bed and the other one kept pulling on my foot. 

I can't think of his name. 


Q. Let's go back. You say Cecil kept you in the bed? A. Yes, 


sir. 
- 
; Q. What did he do, hold you down, hit you, or knock you down? 
es A. '"Lay down, lay down, lay down there". 
» Q. Well, did he hit you? A. No, he didn't hit me because I 
, 25 couldn't get up. 





Q. Did he put his hand on you? A. He did one time, pushed me 
down one time. 

Q. He pushed you down? A. Yes, sir. 

Q. Did you tell the police that? A. No, sir, I didn't tell the 
PY police that. 
» Q. Did you say that over in Municipal Court? A. No, sir. That 
is the first time I ever said it here. 








1 





30 

Q. All right. Now, then there came a time when you gave him ; 
$20. «< 

Right? A. I didn't give itto him. I said, "I will give you $20 4 
if you get out and let me alone". - 

Q. All right. When did you tell him that you would give him $20 
if they left you alone? A. Oh, that was after, after the jerked the watch ms 
off my arm. a 

Q. What? A. After they jerked the watch off my arm and cut u 
my arm. < 

Q. When you say "they" you mean Cecil? A. Cecil. ¢ 

Q. Did he say anything? A. He said, "I will give you your watch ~- 

26 back to you if you tell me-where his clothes is at". I said, "I don't z 

know nothing about the clothes; never seen them, his clothes before”. 

Q. Let's go over that conversation again. 

When Cecil pulled the watch off your arm -- A. Yes, sir. J 

Q. -- he told you that he would give you back the watch when you - 
told him where his clothes were? A. Yes, where his clothes were. I 
didn't know anything about his clothes. 

Q. When was the first time you heard about somebody's clothes ? > 
A. That is when they first come in the room. When they first opened ; 
the door. ; 

Q. When who first opened the door? A. When they first opened i 
the door. I didn't pay which one coming in first but when I looked up - 2 
all three of them were standing at the door. <« 

I had the light on. ‘ 

Q. Did they all three come in? A. They two came in and she . 
stood there at the door outside at the door, right at the door. : 

Q. What did they say? What was the first word they said? oa 

27 A. Said where is my clothes at. 4 

Q. Who said that? A. Cecil and this other fellow there beside h 

of him said the same thing, both of them. a 


Q. They both said the same thing together? A. Yes, sir. “ 
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Q. And what did you say? A. I said, "I don't know nothing about 
your clothes; never seen them before; never seen the clothes". I just 
had rent the room about a week. 

Q. And then they came over to the bed and Cecil picked up the 
pants and it was then that he jerked the watch off? A. Yes. 

Q. Was it right after that that you told him you would give them 
$20 to leave? A. Yes, sir, after that. 

Q. What did they say to that? A. I don't remember now what 
they said now because I was, I was kind of frightened. I didn't know. 

I didn't remember what they said. 

Q. Well, weren't you frightened when these three people pushed 
into your room? A. Sure, I was frightened. 

Q. Did youcry out? A. Yes, I creid out, cried once -- I couldn't 
holler, call nobody. I was laying on the bed crying, trying to get them 

28 to go out and let me alone. 

Q. Did you call for help? A. I couldn't call for no help. 

Q. Why not? A. Because I was down in the basement. 

Q. Well, there are people living on the first floor, are there not, 
the landlady -- A. Yes, she lives on the first floor in the back, in the 
back apartment. 

Q. Now, isn't it a fact also that there are other rooms rented in 
the basement? A. Yes, sir, it was. 

Q. And you can hear the people in those other rooms, can't you, 


from your room? A. No, sir. WhenI got my door closed when I go to 


bed I don't listen to nobody. I just lay there and try to go to sleep. 

Q. All right. Then would it be your testimony that when you 
offered them the $20 to leave they refused the $20? A. No, they did 
not refuse it, no. 

Q. What did they do? A. And I, I pull out my pocketbook out of 
my pants, pull my pants up, and taken the pocketbook up, and I said, 
"Oh, I'm sorry, I haven't got $20". 

29 Q. And they said -- you are going too fast for me, Mr. Witness. 

You said you picked up the pants from the floor? A. After they, 
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after they pulled this out, the pocketbook I did. ‘ 
Q. Wait a minute. Maybe Iam confused. I am talking about the «x 
period of time when you offered them the $20 to leave. ‘ 
Tell me what happened after that. Did you give them the $20 and “ 


did they refuse or just what did happen? A. They -- I didn't -- I opened-- 


pulled the pants up, taken my pocketbook out of my hip pocket and I 7 
opened it up. Isaid, "Oh, Iam sorry, I haven't got -- I haven't got $20". ; 
Q. All right. What happened then? A. He jerked it out of my 5 
hand and said, "What's in that secret compartment there". as 
Q. Whois "he"? A. The fellow sitting right next to him. ¢ 
Q. The one in the red sweater? A. Yes, sir. ~ 
Q. Shirt? A. Yes, sir. . 
Q. All right. A. And then they jerked the pocketbook open and > 
grabbed the two $20 bills I had in there out of it. I said, "Oh, give me wi 
30 some money back. I got to go to work tomorrow". al 
Q. Wait a minute. This man here, the one in the red shirt -- 
that is O'Shields, for your information. 
He jerked two $20 bills? A. No, sir. Cecil jerked the two $20 
bills out of my pocketbook. < 
Q. Wait a minute. Did this man here grab your pocketbook? ; 
A. No, sir, he did not. ; 
Q. Cecil? A. Yes, Cecil. Yes, sir, he, he did. ; ! 
Q. Out of your hands? A. Out of my hands. <f 
Q. And then he pulled two $20 bills out of it. « 
Right? A. Yes, sir. < | 
@. And then what did he say? A. And then in a little while after “| 
that -- I don't know -- then they seen this half pint of whiskey under my ; | 
head; said, "come on, drink this up". 1 
I said, "I don't want it". r : 
Q. Wait a minute, before you get on to that. a 
When he took the two $20 what did he do with them, put them in | 
his pocket? A. Yes, sir. ae 


31 Q. Did anything else happen about money at that time? A. I said, 
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2 "Give me" --"here is $5. I give you $5 back", and he laid it on the 

p> Sheet, like this, taking his hand like that. 

r Q@. Who is that, Cecil? A. Yes, sir. 

> Q. Well, now, the $5 that he gave you back was not the $5 he had 


taken from you, was it? A. No, sir. 


Q. That was $5 of his own money? A. No, sir. It was $5 in my 





Ke pocketbook. 

4 Q. Well, now, didn't you just get through telling me that he took 
es two $20 bills out of your pocketbook? A. And the $5 and he give me the 
> $5 back, laid the $5 on the sheet and taken his hand and rubbed it all 

» over the sheet so he -- all over the sheet. 

7 Q. Then it is your testimony now that in addition to the two $20 

- bills he took out, he also took a $5 bill out? A. Yes, sir. 

. Q. Well, now, you didn't testify to that in Municipal Court, did 


you? A. No, sir, I didn't. 

~ Q. And you were asked that question, weren't you? A, Yes, I 
did. I did say that they taken $20 out and put it on the sheet and rubbed 
it across the sheet. 

ra 32 Q. Afive or atwenty? A. A five. Two $20 bills in a separate 

part of my pocketbook. 

Q. All right. Now, then you say Cecil found the bottle of whiskey 
under your pillow? A. Yes, sir. 


q Q. Was it a regular bottle of whiskey? A. It was a half pint. 
Pes Q. Was it marked whiskey? A. Yes, sir. 

> Q. And looked like the same color as whiskey? A. I bought it 
from the whiskey store on the way home. 

7 Q. On your way home that night? A. What? 

> 


Q. On your way home that night? A. On the way home from work. 
On the way home from work from the lunch room. 

THE COURT: We will interrupt to take a jury verdict. Excuse 
this jury. 
, (At this point the Court disposed of an item of the Court's 


business not related to this case, and then the following occurred:) 
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BY MR. DWYER: 

Q. Now, Mr. Witness, I believe when we took the recess that 

you testified you knew it was whiskey because you bought it that way on 
33 your way home. 

Is that right? A. Thatis right. Yes, sir. 

Q. Did the whiskey leak out of the bottle on the pillow? A. No, 
sir, it did not. 

Q. How do you account for the fact then if you didn't drink any of 
it between the time you came home and the time the defendants came 
there it was only half empty? A. It wasn't half empty. 

Q. Didn't you testify on direct examination that that bottle of 
whiskey was half full? A. No, sir, Idid not. I certainly did not. 

Q. Was it a full bottle? A. It was a full bottle. I only taken 
just about that much (indicating) out of the bottle when I first went to 
bed; that's all. 

Q. Then actually you had had a drink. 

Is that correct? A. A little small drink, yes, sir. 

Q. In other words, when you told us before you had nothing to 
drink you were incorrect. 

Is that right? A. I -- a little drink, that's all, when I first laid 
down; that's all. 

34 Q. All right, sir. 


Now, approximately how long were the defendants in your room? 


A. Well, I don't know exactly. In there quite a while. I don't know 


exactly because I didn't pay no attention to the time or nothing like that. 

Q. And the things that were missing were $40, two $20 bills, and 
your watch. 

Is that correct? A. Yes, sir, that is correct. 

Q. Now, sir, isn't it a fact that you all played cards over there? 
A. No, sir, they did not. 

Q. You deny you were playing cards there? A. I never played 
cards in my life. I don't know how to play cards. 
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Q. Never did? A. No, sir. I don't know how to play cards. 

Q. Now, Mr. Dillon, why -- what happened just before they left? 
A. (There was no audible response. ) 

Q. Why did they come to leave? A. Well, they got the money 
and the watch and they went on out then and I stayed there waiting about 
ten or fifteen minutes after they left, md then I got up and changed my 
clothes. 

35 Q. Then it is your testimony that as soon as Cecil got the $40 
they all left. A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q. And you waited a period of time? A. Waited a little while, 
yes, sir, I did. 7 

Q. About how long? A. Oh, I say about ten or fifteen minutes, 
maybe a little longer. I don't know exactly. 


Q. Why did you wait? A. Well, I wanted to wait to get a chance 
to see if they went on out the building so I get a chance to get out of my 


room. 

Q. You waited twenty minutes for that? 

MR. BLACKWELL: If your Honor please, that is not his testi- 
mony and I object to it. 

MR. DWYER: He Said he waited fifteen or twenty minutes, as 
far as I recall. 

THE COURT: If there is any question ask him. 

BY MR. DWYER: 

Q. What was it, ten or fifteen, or, fifteen or twenty? A. Well, 
I don't know exactly because I didn't have no watch to tell no time how 
long it was. 

36 Q. Let me ask you this: With respect to the period of time that 
the defendants were in your room, was it the same period of time that 
you waited after they had left? A. Oh, -- 

Q. Or was it a shorter or longer period? A. I really don't know 
because I didn't pay no attention to it. 


Q. Well, now, after Cecil got the two $20 bills, isn't it a fact 
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that that is when he found the bottle of whiskey you -- A. Under my head. 
Q. That was after he got the two bills. Right? A. I don't 
remember exactly what the -- I was so excited and upset, I don't 


remember exactly when it was, when it was. 


Q. Well, now, you have related to us a chain of events such as — 


going through your pockets and finding the wallet and the key ring and 
giving him the money. 

And now we are coming to the part where he finds the whiskey. 

Now, did he find the whiskey under your pillow before he picked 
the pants up or after he picked the pants up? A. Well, I don't 
remember now exactly because I was so excited and all upset I don't 
remember exactly when it was. 

Q. But he picked it up anyway and asked you what it was? A. No. 

37 He said "Drink this". 

Q. Well, did he ask you what it was? A. No. He didn't ask me 
what it was. 

Q. Didn't you just get through telling us this morning that he 
asked you what it was when he picked it up? A. The key ring. 

Q. The whiskey I am talking about? A. No, sir, he did not ask 
me what the whiskey was. 

Q@. Do you deny that you said that this morning? A. I certainly do. 

Q. Do you deny that you said again this afternoon that he asked 
you what it was? A. No, that was my key ring. I didn't say nothing 
about the whiskey. 

Q. I will rephrase it again, sir. Listen to my question now. 

Do you deny that you told us off that stand this afternoon that the 
defendant Max Cecil asked you what it was when he picked up the bottle 
of whiskey? A. No, sir, I didn't say anything like that. ji 

Q. You didn't say that? A. No, sir. 

Q. Very well. And did they drink the whiskey at that time? 

38 A. Well, I handed it over to the one with the red sweater on and 
he taken a little drink out of it and then handed it back to me, andI 
taken a little drink out of it and put it back -- laid it back down on the 
bed. 
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Q. And did you put it back under your pillow? A. Yes, sir, I did. 

Q. Well, Cecil took the -- if Cecil took the whiskey from your 
pillow how did you happen to give it to them? A. How did I happen to 
give it to them? 

Q. Yes. Didn't Cecil have it? A. He, he had it in his hand after 
he got it from under the pillow. 

Q. How did you give it to him for a drink if he had it? A. Well, 
he handed it to me after he taken it out from under the pillow. 

Q. All right. Do you know whether or not the defendant O'Shields 
lived at that apartment in that room before you? A. No, sir, I do not. 

I never seen either one before. First time. 

Q. All right. Now, after the police got there, Mr. Witness, 
what did you do, go out in the cruiser with them? A. I went up, yes, 
Sir, -- no, sir, I didn't go in the cruiser. I went and sit in the car, 
talked to them. 

Q. In the police car? A. In the police car, yes, sir. 

Q. Did you drive around in the police car? A. No, sir, I did not. 

Q. Just sat there? A. Just sat there. 

Q. And did you tell the police who had robbed you? A. Yes, sir. 
I recognized them coming up the street. 

Q. Well, did you tell them anything about them before you saw 
the defendants? A. I was trying to explain it to them, how they was 
dressed and all, and looked and here they come up the street, walking 
up the street. 

Q. Didn't give them any names or anything? A. No, sir, I didn't 
because I didn't know them. I didn't know no names to give them. 

Q. All right. Now, when the two defendants were apprehended 
you were there, were you not? A. Yes, sir. 

Q. And they were brought over to the car, weren't they? A. 
Stood there on the corner. 

Q. And didn't you point to a watch Cecil was wearing and said 
that is your watch? A. No. Atfirst I said, now, look, there is the 
second time I said no, the -- 
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Q. Talk slow. A. I said, no, after I looked at it. I said, "No, 


40 that is not my watch." <x 
Q. Isn't it a fact, sir, that when the defendants were first appre- “ 

hended you pointed to a watch that the defendant Cecil was wearing and < 
told the police officer, "Look, he is wearing my watch"? A. No, sir. " 


I looked at it and said, "No, that is not my watch". 

Q. Do you deny making that statement? A. No, I don't deny it. 

Q. Well, did you make a statement to the police officer that that 
was your watch? A. I said, that is my watch, but after I looked at it 
and seen it wasn't my watch. 

Q. At first you did look at it and say it was yours. 

Right? A. I said at first I did, yes, and after I looked at it I 
said it wasn't my watch. 

Q. Incidentally, where did you spend the night? A. On the 
front steps. 





Q. The whole night? A. I sat right on the front steps the rest ~ 

of the night, right in front of the house. 2 
Q. What time did you leave the police station? A. I didn't go to 

the police station that night. I didn't go until the next day. = 
41 MR. DWYER: Will your Honor indulge me one moment? 5 


Thank you, your Honor. 
BY MR. DWYER: 
Q. Now, sir, after the defendants were brought over to the 


police car did you have some discussion with the officer about the watch a 

that he was wearing? A. No, sir, I did not. -< 
Q. Didn't you get out of the car at that time and didn't Antonelli ~ 

tell you to get back in the car and -- A. Yes, he told me to get back 

in the car. 5 
Q. What did he tell you he would do if you didn't? A. I don't a 

remember what he said. I just got back in the car. I don't remember A 

what he said, because I went back and sat down in the car. me 
Q. Now, you saw the defendant Cecil searched, didn't you? s 


A. I seen -- 
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Q. Atthat time? A. Looked -- felt around in his pockets, yes. 

Q. The police went through his pockets, didn't they? A. Well, I 
don't know whether they went through his pockets or not because I was 
over at the car. They told me to go back to the car. 

Q. Didn't you see them going through his pockets? A. No, sir, 
I did not. 

42 Q. Didn't the police officer tell you that he had searched the 
defendant Cecil? A. I don't remember whether he did or not. 

Q. Did he show you any money that he took from the defendant 
Cecil? A. No, he didn't, not as I can remember. 

Q. It is your testimony that the policy officer didn't show you 
any money, didn't mention any money to you? A. Oh, yes, he did. He 
did say that how much was it I said, two $20 bills? I said two $20 bills. 

Q. All right. And did he say anything about what Cecil had on 
him? A. I don't remember. 

Q. Where did you get the watch that you had? A. I bought it 
down in a drug store on Fourteenth Street, Fourteenth and H. 

MR. DWYER: That is all I have, your Honor. 

* aa aK * *x * 

44 VINCENT L. ANTONELLI 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testi- 
fied as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name and assignment, Officer, please. 

A. Precinct Detective Vincent L. Antonelli, assigned to robbery squad, 
Metropolitan Police Department. 

Q. Directing your attention to August the 29th of last year were 
you so assigned to the robbery squad? A. Yes, sir. 

Q. Directing your attention further to the early morning of 
August the 29th, did there come a time when you received a complaint 
to investigate a robbery and housebreaking in the twelve hundred block 
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40 
of Massachusetts Avenue, Northwest? A. Yes, sir. 

Q. As a result of those instructions did you So investigate such a 

robbery and housebreaking? A. It was approximately 2:15 a.m. 
when we arrived in front of 1220 Massachusetts Avenue, Northwest. At 
that time I observed the complainant, later identified as Bernard Dillon. 

Q. Now, keep your voice up, please. A. He complained about 
1:45 a.m. while in the basement apartment of 1220 Massachusetts 
Avenue, Northwest, someone pushed his door in and as they did -- he 
had the electric light hooked up with a string - - he pulled the light on. 

At this time he saw two white men and one white woman. They 
came into his room; one man demanded some clothing -- 

THE COURT: Don't tell what he said. 

BY MR. BLACKWELL: 

Q. Asa result of certain information you received from the com- 
plaining witness, Mr. Dillon, what did you do? A. As the complainant 
was relating the story to me I observed two white men and a white 
woman walking west in the eleven hundred block of Massachusetts 
Avenue, Northwest. This is about 2:20 in the morning. 

They turned north on Twelfth Street. I ran through traffic, 
stopped Max Cecil, Odom O'Shields and Evelyn Cecil, as they were 
walking north on Twelfth Street off of Massachusetts Avenue. 

46 At that time there -- the scout car brought the complainant over 
to the corner, approximately a hundred yards from where we had ori- 
ginally been. He identified Max Cecil, Odom O'Shields, and the woman 
as being the three people that were in his apartment. 

At that time the woman had her hair tied up with a bandanna and 
her hair in bobby pins. The man in the middle, O'Shields, denied ever 
being at that -- in that address at any time. 

The landlady's daughter came over to the scene. She identified 
him as being a former roomer at 1220 Massachusetts Avenue, North- 
west. Searched Max Cecil on the scene. In one pocket I -- 

Q. Pardon me. Now, before you leave that, did Max Cecil make 
any statement as to whether or not -- A. He denied ever being there 


41 
at 1220 Massachusetts Avenue. 


Q. Very well. Proceed. A. I searched Max Cecil on the scene 


: there. And he had three $1 bills and some change in his pants pockets. 
I took his wallet from his rear pocket and asked him, "Is this all the 
money you have". 
td 


He said, "Yes, that is all the money I have". Going through his 


wallet, hidden in a card compartment of his wallet was $35, consisting 








i of a $20 bill, $10 bill and a $5 bill. 
a 47 The three defendants were then placed in a wagon and sent in. 
ner The lady was taken by the Women's Bureau. The two men were brought 
directly to the central cell block. On the way into the cell block Private 
° Rosenberg was assigned to the wagon -- discovered a wrist watch -- 
MR. DWYER: I object. 
y MR. BLACKWELL: Just a moment. 
Were the defendants present? 
i THE WITNESS: No, sir, -- yes, sir, they were present at the 
is time it was discovered. Yes, sir. 
BY MR. BLACKWELL: 
“ Q. Very well. Proceed. A. So he takes the wrist watch -- 
MR. DWYER: Well, I object to this, your Honor, unless this 
y officer -- 
; THE COURT: I assume you Saw this. 
‘ THE WITNESS: No, sir. I confronted -- 
THE COURT: Very well. You can't testify about it. 
o BY MR. BLACKWELL: 
+ Q. Well, don't tell us what you didn't see. 
Just tell us what you actually saw and the conversation you had 
with these defendants. A. I was called into the central cell block. We 
‘ responded with the cruiser. At that time there, there was a watch 
f 48 turned over to me, a wrist watch with a broken stretchband. I 
received information how this wrist watch -- 
‘ Q. Don't tell us -- 


MR. DWYER: I object to that. 
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THE WITNESS: -- was received. 
BY MR. BLACKWELL: 
Q. Well, I will show you Government's Exhibit No. 1 and ask you 
if you have seen it before? A. Yes, sir. This is the wrist watch. 
Q. Now, where did you see that? A. In the central cell block. 
Q. Who turned it over to you? A. It was turned over by the 
private in charge of the cell block who had received it from -- 
MR. DWYER: Objection. 
BY MR. BLACKWELL: 
Q. Justa moment. Don't tell us where. 
Well, now, I show you what has been marked as -- strike that. 
MR. BLACKWELL: I would like to request that this be marked as 
Government's Exhibit No. 2 for identification, please. 


(Thereupon an object identified as a 
wallet was marked by the Deputy Clerk 
as Government's Exhibit No. 2 for 
identification. ) 


49 BY MR. BLACKWELL: 

Q. I show you what has been marked as Government's Exhibit No. 
2 and ask you if you have seen that before, sir? A. This is the wallet 
taken from Max Needham Cecil by me. 

Q. What were the contents of that wallet, please? A. His 
social security cards and other identification; that $35 there, the $20 
bill, the $10 and the $5 bill was hidden down behind these cards. 

Q. Well, now, will you show the jury, -- show his Honor and the 
jury just where the $10 bill, the $20 bill and the $5 was hidden in that 
wallet. A. This money -- 

MR. DWYER: If your Honor please, I am going to object to the 
prosecutor characterizing things as being hidden. There is no testi- 
mony whatsoever about that. 

THE COURT: He did testify they were hidden. 

MR. DWYER: That is a conclusion, if your Honor please. 

THE COURT: Well, he has already testified they were hidden 
behind the cards, but -- 
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MR. BLACKWELL: If your Honor please, I will reframe my 


question. 
THE COURT: Eliminate that part of it and just ask the question. 
20 MR. BLACKWELL: I will, your Honor. 
BY MR. BLACKWELL: 

Q. Will you show his Honor and the ladies and gentlemen of the 
jury the section of that wallet from which you received those three 
bills, please? A. The money was hidden behind these cards -- 

MR. DWYER: Objection to that word again, sir. 

THE COURT: You are not supposed to say "hidden". Just say 
where they were. 

THE WITNESS: Stuffed down there, your Honor. 

THE COURT: All right. 

BY MR. BLACKWELL: 

Q. Now, I show you other contents of that and where did that 
come from, please? A. These $3 came from his pants pockets, Max 
Cecil's, the three $1 bills. 

Q. Now, did I understand you to say when you took these -- when 
the defendant Cecil turned over the $3 to you he indicated that was all 
the money he had? A. That was all the money they had, yes, sir. 

Q. Thank you. 

Now, I believe there came a time when you questioned the defen- 
dants later, did there not? A. Yes, sir. Approximately 6:30 a.m., 
the Same morning we were called back to the central cell block. At 
that time there the wrist watch that I identified was shown to O'Shields. 

D1 And he said that is the complainant's wrist watch; that he had 
given the complainant $6 for it and that they had played the complainant 
a game of gin rummy and won $1 back. 

Q. Who had won $1 back? A. O'Shields. I asked him how did 
the watch band become broken, how did the stretch-band come forced 
from the watch. He said maybe it came that way when he tried to dis- 
pose of the watch inside of the wagon. 

But the reason he disposed of the watch inside of the wagon, he 
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didn't want to be charged with robbing the man. I then talked to Mr. 
Cecil there and asked him about the $35 that he had in the card compart- 
ment of his wallet. 
He stated that he had won this money from the complainaint; that 
he had played him gin for several hours in the basement apartment at 
1220 Massachusetts Avenue, Northwest; that they both admitted being 
in the complainant's apartment; that he had known the complainant for 
some time. 
Q. Well, did you ever have occasion to question the female 
defendant in this case, Evelyn M. Cecil? A. Yes, sir. At the Women's a 
Bureau I made a line-up sheet for her. At that time I asked where she 
had been. She stated that she had been at her home at 936 K Street, \ 
Northwest, a basement apartment, until about ten or 10:30 that night. 
D2 She had washed her hair and put it up in curlers and gone directly 
to the Joy-Inn in Chinatown; that her husband and his friend, O'Shields, 
was with them; that she stayed in Chinatown for several hours, eating 
food, drinking beer; 
That after they left Chinatown they went to a bootlegging place in 
the seven hundred block of Third Street. There they purchased two half 
pints of whiskey; which she was carrying at the time of her arrest; 


That they took a cab from the seven hundred block of Third Street, 7 
Northwest; had driven up to the eleven hundred block of Massachusetts 3 
Avenue, Northwest. They were looking for a friend to give him a drink 
from one of the whiskey bottles. 4 

They were unable to point out the friend's house or give him a a 


specific name. 

Q. Did I understand you to say that she was not able to give the 
friend's name? A. Yes, sir. She denied being present at any time at 
1220 Massachusetts Avenue, Northwest. 

Q. Now, what was the condition of Mr. Dillon as to sobriety, 
officer? A. He was sober, sir. 

Pir. BLACKWE 

MR. BLA LL: I have no further questions. « 


You may inquire, gentlemen. 
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03 CROSS-EXAMINATION 
a BY MR. DWYER: 
~ Q. Had he been drinking? A. The complainant stated that prior 
to being awakened that he had been to -- 
Q. In your opinion. A. -- a small restaurant and had a couple 
~/ of beers. 
Q. I don't care what he said. 
In your opinion, as a police officer. A. In my opinion, asa 
x police officer, I would say that he had alcohol on his breath. 
~ Q. All right. 


Now, recalling -- do you recall an incident about a watch at the 
time of the defendants’ arrest? A. Which, sir? 

Q. When you arrested the defendants do you recall anything about 
a watch? A. There was another watch that was taken from Max Cecil. 
That watch has been turned into the Police Property Clerk's office as 
property of Max Cecil. 


a MR. BLACKWELL: Just a moment, please. 


If your Honor please, I submit that is not a responsive answer 
“ and I think that -- 


MR. DWYER: He is your witness. 
MR. BLACKWELL: May we approach the bench? 


04 THE COURT: Just ask the question. Listen to the question. Go 
ahead and ask the question again. 
BY MR. DWYER: 
~ Q. Was there an incident about a wrist watch at the time that the 
> defendants were arrested? A, Yes. 





Q. All right. What was that incident? A. Well, -- 
Q. What happened? A, At the corner of Twelfth and Massa- 
chusetts Avenue I took a broken wrist watch from Max Cecil's arm -- 
Q. Is that the only wrist watch that was involved? A. That is 
not the wrist watch involved, no, sir. 
- Q. All right. Let's go into a little more detail about this broken 
wrist watch you took from Max Cecil's arm. 
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How did you happen to take it from his arm? Why? A. Well, 
the -- part of the report was that it was a wrist watch taken at the 
time of the robbery. 
Q. Did the complaining witness point it out to you? A. No, sir. 


He said that was not his watch. He was shown that watch. 

Q. Did he point out that watch to you, Officer, and say, "That 
is my watch" and then change his mind? A. No, sir. That watch was 
shown to the complainant. 

Q. Do you deny, Officer, that the complaining witness pointed 

25 out a watch on Max Cecil's arm and said at first that it was his 
and then changed his mind and said it was not? A. Not to my know- 
ledge. I took the wrist watch off of Max Cecil's arm and showed it to 
the complainant. 

Q. Please answer my question. A. The complainant stated it 
was not his watch. 

Q. May I gather from your answer, Sergeant, that your answer 
is no, that did not happen? 

MR. BLACKWELL: If your Honor please, I think he has 
answered fully. 

MR. DWYER: Well, I want a yes or no answer, and I think I am 
entitled to it. 

THE COURT: Overruled. 

What he is trying to get at is did he first say it was his watch, 
the complainant say that, and then later say, no, it wasn't? 

THE WITNESS: No, sir, not to my knowledge. 

BY MR. DWYER: 

Q. Did he get out of the car and you tell him to get back in the 
car at the time that you took the watch from the defendant? A. He 
came out of the car. The landlady came up. The cruiser that I was 
in came up. The scout car came up. All of the people got out of the 
car. There was a patrol wagon responded 

56 Two officers got out of that car, too. 

THE COURT: A ten minute recess. 
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~ (Thereupon there was a recess following which this then occurred:) 
BY MR. DWYER: 
- Q. Now, Officer, did you find any money on O'Shields when you 


searched him? A. I think he had some change, sir. 

Q. Find any money on Evelyn Cecil when you searched her? 
A. I did not search Evelyn Cecil. 

Q. Was she searched in your presence? A. No, sir. 

Q. Did you take the change from O'Shields? A. No, sir. 

Q. Did you take the change from Cecil? A. No, sir. 

Q. You took the three $1 bills though from him, didn't you? 

A. Yes, sir. 

Q. Now, isn't it a fact that Cecil told you that the reason why he 
only had $3 was just in case of what happened, he didn't want to lose the 
other $35? A. Didn't want to do what? 

Q. Didn't want to have the $35 turned into the property clerk 

a7 where he couldn't get it? A. No, sir, he didn't mention that, sir. 

> Q. Well, let me ask you this, Officer: 

You were in charge of the investigation. Isn't that afact? A. 
Yes, sir. 

Q. It was your case. Right? A. Yes, sir. 

Q. And you were told that two $20 bills were taken. 

Right? A, Yes, sir. 

Q. And you searchedO'Shields? A. No, sir. I searched Max 





> Cecil: 
& Q. Well, somebody searched O'Shields in your presence, didn't 
, they? A. That was my partner, Detective Gould. 
Q. Gould searched him? A. Yes, sir. 
Q. But Mrs. Cecil wasn't searched at all in your presence. 
Isn't that right? A. No, sir. She was transported to the Women's 
Bureau where a matron searched her, a lady. 
Q. Do you know what was found on her? A. I understand -- 
‘ 58 MR. BLACKWELL: If your Honor please, it would be purely 
hearsay and I would have to object to it. 
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THE COURT: Well, as long as he wasn't there -- 
MR. DWYER: Very well, your Honor. 
BY MR. DWYER: 

Q. Well, let me ask you this, Officer: 

Was the $20 bill that you got out of Cecil the $20 bill that was 
taken from Dillon? A. It was a report of two $20 bills taken from the 
complainant. 

Q. Was the one $20 bill that you got out of Cecil the one that was 
taken from Dillon? A. There was one $20 bill recovered from Max 
Cecil. 

Q. Was it -- the $20 bill that you took from Cecil one that was 
taken from Dillon? 

THE COURT: Well, I suppose that is a matter of proof, counsel, 
isn't it? He wasn't there. 

MR. DWYER: No, your Honor, but it is my next question. 

BY MR. DWYER: 

Q. Well, Officer, knowing that there were only two $20 bills 
taken from Dillon why did you take all of Cecil's money? A. Because 
the defendant had stopped by and bought two half pints of whiskey at a 
bootlegging joint in the seven hundred block of Third Street; that he had 

59 gotten out of the cab, walked in, and made the purchase and came 
back to the cab. 

That was the reason that the other money was taken, too. 

Q. Didn't you just get through telling us that Mrs. Cecil did that? 
A. No. I said she had the two half pints of whiskey; that she went with 
her husband and O'Shields to the seven hundred block of Third Street, 
Northwest, where they went in and Max Cecil left the two of them out- 
side. 

He went in and purchased two half pints. That is the story she 


tells me at the Women's Bureau. She was carrying the whiskey. 


Q. All right. And then you investigated as to where the money 


came from, didn't you? A. Which money are you referring to? 


Q. The money that Cecil is supposed to have spent? A. No, sir. 
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Q. Well, in any event, the other $10 bill and the $5 bill and the 
$3 bill wasn't part of the crime, was it? 
THE COURT: A $3 bill? 
MR. DWYER: The three $1 bills. I am sorry, your Honor. 
THE WITNESS: There was three $1 bills, a $20 bill, a $10 bill 
60 and a $5 bill. 
BY MR. DWYER: 
Q. Well, they weren't part of the proceeds of the crime, now, 
Officer, were they? 
Were they? A. To my opinion? 
Q@. Asa result -- 
THE COURT: He is asking you for your opinion. You are en- 
titled to give it. 
MR. DWYER: Yes, sir. 
THE WITNESS: In my opinion, I would say they were. 
BY MR. DWYER: 
Q. And that is why you withheld them from Cecil. Right? 
A. Held them as evidence. 


Q. And did you know or did you have any part of holding any of 





Evelyn Cecil's money as evidence? A, No, Sir. 

Q. And in the course of your investigation did you ever find out 
if she had a $20 bill? A. In the course of my investigation I found out 
that she had a $10 bill secreted in her brassiere when she was being 
searched at the Women's Bureau. 

Q@. I see. And then in your opinion again would that $10 bill also 
be part of the proceeds of the crime? A. No, sir, because it was two 

61 $20 bills taken. The man that took the money was Max Cecil who 
was identified by the complainant. 

The man had left a cab, to their story, -- there was the man, 
Max Cecil, who went into the bootlegging place and purchased two half 
pints of whiskey and came back out and got back in the cab. 

Q. All right. Officer, I believe it was your testimony on direct 
examination that $35 of the money was hidden, and I use the word 


"hidden" because you did, -- A. Yes, sir. 


OO ———ee_etttt#... ear 
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Q. -- hidden in Max Cecil's wallet? A. Yes, sir. 
Q. And $10 was just secreted in Mrs. Cecil's brassiere? A. I 


didn't search Mrs. Cecil. 
Q. Well, you said as a result of your investigation you learned 


that there was $10 secreted and you used the word "secreted" in her 
presence. A. In her brassiere. 

Q. And that means "hidden", too? A. That is right. 

Q. And that is $45. And you say further that out of the proceeds of 
the money they got from Dillon that Cecil bought two half pints of whiskey. 

That comes to a great deal more than that which was stolen, does 

62 it not, Officer? 

THE COURT: It is argumentative, counsel. 

MR. DWYER: Very well. That is all, your Honor. 

THE COURT: You don't wish to examine? 

MR. SULLIVAN: We have no questions. 

THE COURT: All right. 

(Thereupon the witness retired from the witness stand. ) 

Thereupon 

ROBERT G. ROSENBERG 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name and assignment, Officer, please. A. 
Private Robert G. Rosenberg, assigned to the Second Precinct. 

Q. Directing your attention to August the 29th, were you so 
assigned to No. 2? A. I was. 

Q. And what were your hours of duty, sir? A. From twelve 
midnight to eight a.m. 

Q. And further directing your attention to the morning of August the 

63 29th did there come a time when you had occasion to see the defendants 

in this case, Max Cecil, Odom O'Shields, and Evelyn M. Cecil? A. There 
was. 
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Q. Where was that? A, About 2:26 a.m. received a radio call 
for a transport at Twelfth and Massachusetts Avenue, Northwest. 

Q. Asa result of that call did you respond to it, to Twelfth and 
Massachusetts Avenue? A, I did. 

Q. And did you transport the prisoner to the precinct? A. I 
transported defendant, Mrs. Cecil, to the Women's Bureau and the 
other two defendants to the central cell block. 

Q. Very well. Now, I show you what has been marked as Govern- 
ment's Exhibit 1 and ask you, sir, if you have seen that before and, if 
so, what is it and where you saw it? A. Yes, I seen this before. 

Q. What is it? A. It is a wrist watch. 

Q. Where did you see it first? A. In the back of the patrol 
wagon. 

Q. Who was in the patrol wagon -- strike that. 

Do you know how it come to be in the patrol wagon? A. I do. 

Q. Will you tell his Honor and these ladies and gentlemen of the 

64 jury how it come to be in the patrol wagon? A. Upon the scene, 
at Twelfth -- 

Q. Pardon me. When did you see it in the patrol wagon? A. At 
the central cell block. 

Q. I say "when"? A. When? 

Q. Yes. What date? A. On the 29th. 

Q. Very well. Now, will you tell his Honor and the ladies and 
gentlemen of the jury how you come to See it in the patrol wagon? 

A. Upon arriving upon the scene at Twelfth and Massachusetts Avenue, 
Northwest, Detective Sergeant Antonelli replaced the prisoners in the 
back of the patrol wagon and he told me to be on -- 

MR. DWYER: I object to what he told them. 

BY MR. BLACKWELL: 

Q. Don't tell us what he told you. Just tell us what you actually 
observed and heard about putting the prisoner -- A. We put them in the 
back of the patrol wagon and took them to the Women's Bureau where we 
first let off the defendant, Mrs. Cecil. 
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While my partner was taking her into the Women's Bureau to be 
booked I stood at the rear of the patrol wagon and heard the two defen- 

dants talking about getting rid of it. That is all I could make out 
in words, was getting rid of it. 

At this time I heard a noise of scraping against metal as if some- 
thing was dropping. So -- 

Q. Asa result of what you heard, did you make an observation ? 
A. No, I wasn't in a position to see it. I was at the side of the patrol 
wagon and I could not see. 

Q. Well, did there come a time later when you saw something in 
the patrol wagon? A. I did. Upon arriving at the central cell block I 
took the two defendants out of the back of the patrol wagon and told my 
partner to hold them there. 

MR. DWYER: I object to what he told his partner, your Honor. 

THE COURT: Well, it isn't anything serious so far. Don't give 
any conversations. Go ahead. 

THE WITNESS: Took the two defendants out of the back of the 
patrol wagon and I got in to see what the noise was. That was at the 
Women's Bureau. I checked the beams going through the top of the 
patrol wagon, going down to the sides, the supports, and found this 
wrist watch. 

BY MR. BLACKWELL: 
Q. And did you question the two male defendants concerning that? 
Did you, yourself? A. No, sir. 
66 Q. Thank you, Officer. 
MR. BLACKWELL: You may inquire, gentlemen. 
CROSS-EXAMINATION 
BY MR. DWYER: 

Q. Well, now, Officer, at the time -- before you found the watch 
and at the time that the defendants were being loaded into the van, they 
were charged with stealing the wrist watch and had been so informed, 
hadn't they? A. That I wouldn't know. I was just told to transport 
them. 





53 

Q. You didn't know anything about what they had done, whether 
they had killed somebody or what? A. I was told that they had broke 
in a place. I was told to be on the lookout for the watch but I didn't 
know for certain. 

Q. Well, did you hear any conversation with the defend nts on 
the scene? A. No, sir. 
“2 Q. None atall? A. No, sir. 

Q. Antonelli didn't tell you anything about them being charged 





with -- A. Hetold me, as I started to say before, he told me -- 

67 MR. BLACKWELL: If your Honor, please, this is -- 

THE COURT: As long as he is asking for it. He objected to it 
before but now he wants it. 
Go ahead. 

Y THE WITNESS: As I started to say before, after I put them in 
the patrol wagon he told me to be on the lookout for this wrist watch; 
that it may be on their person. 

BY MR. DWYER: 
Q. Did you search them? A. I just frisked their pockets. 
Q. You didn't find any other watch? A. No. 
Q. Did you find any wrist watch at all? A. No, sir. 
Q. Did you look on their arms? A. No, sir. 

7 Q. Was there any reason for you not having looked on their arms ? 

A. The main reason for that search at the time was the search for 

weapons. 

Q. Let me understand you. 

Before putting them in the wagon you were told by Antonelli to 
be on the lookout for a wrist watch. 

Right? A. Right. 
4 68 Q. Which would be on their person? A. Right. 

Q. And you searched them just for weapons? A. Right. 

MR. BLACKWELL: If your Honor please, I don't believe he 
testified that he searched these people. 

MR. DWYER: Well, Iam asking him. He can deny it. 
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BY MR. DWYER: 

Q. How about that, officer? A. I searched -- 

Q. Did you search -- A. I searched them just for weapons. We 
don't give a person a thorough search on the street. 

MR. DWYER: That is all. 

MR. BLACKWELL: I have no further questions. 

(Thereupon the witness retired from the witmess stand. ) 

MR. BLACKWELL: If your Honor please, at this time the 
Government wishes to offer in evidence Government's Exhibits Nos. 1 
and 2. | 

MR. DWYER: No objection. 

THE COURT: Received. 


(Thereupon the objects heretofore mark- 
ed as Government's Exhibits No. 1 and 
No. 2 for identification, respectively, 
were received in evidence. ) 


69 MR. BLACKWELL: And if your Honor please, I believe I failed 
to inquire of any of the witnesses as to whether or not 1220 Rhode 
Island Avenue is in the District of Columbia, and I would like -- 

THE COURT: Do you concede that? 

MR. DWYER: Yes, your Honor, we will stipulate it. 

THE COURT: All right. It is stipulated. 

MR. BLACKWELL: That being true, your Honor, that is the 
Government's case and the Government rests. 

MR. DWYER: May counsel approach the Bench, your Honor ? 

THE COURT: Yes. 

(At the Bench:) 

THE COURT: This is a motion for a judgment of acquittal ? 

MR. DWYER: This is a motion for a judgment of acquittal of 
both defendants, Max Cecil and Odom O'Shields, No. 1, on the ground 


that robbery, there hasn't been any threat made to this man or any 


testimony about a threat. 
THE COURT: There doesn't have to be a threat. That is just one 
element of robbery. 
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MR. DWYER: I am going over each one of them. Iam trying to 
show your Honor where they have negated each one of them. He has 


denied that he was in fear; that he was excited but he didn't say anything 


about being in fear. He denied any threat. 
70 He denied any force and he voluntarily said that he gave them the 
twenty bucks. 

THE COURT: I think you misinterpreted his testimony. He said 
he was willing to give them $20 because he was afraid, and if they 
didn't molest him any more, and they didn't take him up on it. 

MR. DWYER: All right. No. 2. 

THE COURT: No, I think -- go ahead. 

MR. DWYER: No. 2, housebreaking, your Honor. With respect 
to the housebreaking count I very strongly feel that the Government has 
not shown that these men here didn't have any right to be in there. 

I think it is tacitly admitted that this man, O'Shields -- 

THE COURT: Even though they had the right to go in there the 
basis of housebreaking is whether they entered the room with the intent 
to steal the property. 

MR. DWYER: Well, it is my understanding there are two elements; 
one is an unlawful entry. 

THE COURT: You are talking about the right to be in there. 
There is nothing that appears that they had any right to be in there. 

MR. DWYER: Yes, your Honor, but my understanding is that 
housebreaking calls for two separate elements; No. 1, unlawful entry 

71 and the intent to commit a felony. 

Now, the Government has the burden of proving both of those 
elements and there has been absolutely, as your Honor knows, no 
testimony that these men didn't have a right to go into that room and 
I can argue -- 

THE COURT: Well, to the contrary, there is testimony that it 
was his room and they had no right to go in there. 

MR. DWYER: If your Honor please, he testified that he was 


paying rent on it. 
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THE COURT: Yes, and that he lived there. 

MR. DWYER: All right, but there is no testimony that these men 
didn't have a right to go into it. 

THE COURT: Well, if it was his room they didn't have a right to 
go in it. 

MR. DWYER: These rooming houses, as your Honor well knows, 
and I think your Honor can take judicial notice of it as a matter of fact, 
that these rooming houses -- 

THE COURT: Everybody goes in or out? 

MR. DWYER: They rent them to two or three every time they 
collect a couple of dollars. 

Now, on the question of intent, of course, I respectfully submit 
that the testimony on the whole doesn't show any intent to commit a 
felony even though, if it is believed that they did commit the robbery. 

72 There is no proof that they had gone in there -- the man said he 
went to get the clothes and that certainly isn't evidence to commit a 
felony. Just because they did eventually commit one, if you believe 
it, doesn't prove that they had at the time when they came in there the 
intent. 

That is the second essential element and for that reason I make 
the motion. 

THE COURT: I will deny the motion. 

MR. DAVIS: With respect to the defendant, Evelyn Cecil, itis 
our position that the Government has not made a case against her. In 
construing the evidence most favorably to the Government, she was 
there for a second but she left way before any robbery occurred. 

THE COURT: She left? 

MR. DAVIS: Yes, sir. 

THE COURT: Who said that? 

MR. DAVIS: The Government witness. He said she was only in 
there momentarily. Those were his words, you see, and all this 
occurred after -- 

THE COURT: Yes. What about this female defendant? 


a7 


MR. BLACKWELL: She came right in and stood right at the door 
all the time. 

THE COURT: What part of the premises does the evidence show ? 
It isn't quite clear to me on that, whether she was standing in the hallway-- 

73 MR. BLACKWELL: Outside the door to his apartment at first 

when he turned the light on and then they came on in and then she stood 
right at the door. 

THE COURT: Into where ? 

MR. BLACKWELL: Into his room. 

THE COURT: And the evidence shows that she was in his room 
at sometime? 

MR. BLACKWELL: Yes, sir. 

MR. DAVIS: Momentarily. 

MR. BLACKWELL: She could have been a lookout. 

THE COURT: Well, I think it is sufficient. The motion is denied. 

MR. DWYER: Your Honor, we will rest on the motion, too. 

THE COURT: You are not going to offer any evidence? 

MR. DWYER: No, your Honor. 

THE COURT: You are not going to offer any evidence here? 

(End of Bench conference. ) 

THE COURT: The record may show that the male defendants 
have rested? 


MR. DWYER: Yes, your Honor. 


* * * * * * 


SUMMATION ON BEHALF OF THE UNITED STATES 
By: Joel D. Blackwell, Esquire 
MR. BLACKWELL: May it please the Court, ladies and gentle- 


men of the jury: This has been a very brief case and I am sure the 


evidence is fresh in your minds. However, it is an important case as 
all cases which come into this court are important. These cases are 
important to two parties, to the defendant and important to the Govern- 


ment. 
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At the outset we told you what we would prove in this case. We 


told you we would prove that a robbery, a housebreaking and a robbery , 
transpired on August the 29th, sometime approximately at 1:45 at 1220 Z 
Massachusetts Avenue, Northwest, here in the District of Columbia. 

75 And in support of that statement we presented to you a witness by 


the name of Mr. Dillon. AndI say to you that Mr. Dillon impressed 
you, I am sure, as being a very sincere witness. 

Now, there is no question but that he is limited in his formal 
education. He told you that he could not read and write. But as to his 
sincerity, honesty and integrity, I don't believe that you, ladies and 
gentlemen, will question it for one moment. He is not quite clear on 
everything that happened but he is clear enough to know that he was 





lying there in his bed in his little basement apartment when these three 
defendants came into that apartment and he told you what they did when 
they came in. 

They came in and took -- went through his pockets and took his 
money. Yes, they came in and took his money by force and violence, 
frightened him, tried to make him drink some whiskey to get him drunk. 

The defense comsel told you what they would show. The defense 
counsel of the two female defendants told you that they would show that 
there was a card game in session or in progress, I should say, and that 
the money which was taken from the defendant was not taken but it was 
actually won in a card game. 

But it must have been a terrific blow when Mr. Dillon testified 
from that witness stand that he did not play cards with these defendants - 

76 that night; that he went a step further and they haven't been able 
to contradict it. He told you under oath that he never played cards 
with these defendants; he never played cards with anyone because he 
doesn't know how to play cards. 

Why did the defense counsel tell you that, that they were going to 
show that this money came as a result of playing cards? Why did these 
defendants tell Agent Antonelli that they won this -- Sergeant Antonelli 
that they won this money in a gin -- ina card game? Why tell them 
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that if it wasn't true? And why did they first deny having ever been to 


this place at all when they were questioned by Sergeant Antonelli? 

Was there any reason for them to deny that they had been there 
after it was definitely determined that they had been there and it was 
nothing else for them to do but to set up some other alibi, and that was 
the card game and now the card game has collapsed. It seems as if the 
defense first wanted -- they wanted to have it as if this old gentleman 
was drunk but they couldn't get that. Of course, they still say he was 
drinking. 

I don't know whether they contend that they were playing with a 
drunken man and won his money or not. I don't think they would go that 
far. Probably they will come back now, probably defense counsel will 
tell you in his final argument that they were not there at all. I don't 

77 know. But we do know that a watch belonging to the complaining 
witness in this case -- that corroborates him, ladies and gentlemen. 

He told you that the man came in and first snatched his watch 
from his arm. Defendant told the police officer, according to his 
testimony, that he purchased it from him for $5. How does the defense 
account for that watch strap being broken? Isn't that corroboration of 
what Mr. Dillon says, that it was snatched from his arm? Not one 
scintilla of evidence to refute him on that, ladies and gentlemen, and 
just as that can't be refuted the other evidence can't be refuted. But 
after having snatched it from him or, we will say, after they had bought 
it from him why did they drop it in the patrol car? 

They wanted to get rid of that evidence because they knew that 
was very damaging evidence to them. They were smart enough to know 
that something had been snatched. If he was going to sell them the 
watch he wouldn't just snatch it off his hand and sell it to anybody be- 
cause the person wouldn't want the strap broken. 

Oh, yes, it was done by force and violence. The watch was taken 
by force and violence and the two $20 bills were taken with the $5 being 
left and after they did it they went to a bootleg place on Third Street 
and there is where they broke one of the $20 bills and that is the reason 
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78 you don't have the two $20 bills and just as they said they bought 
some bootleg whiskey and they were back in the vicinity, we don't know 
whether to give a friend a drink or whether they were going home. 

We don't know just whether they lived in that vicinity or not. 

Ladies and gentlemen, the fact remains just because this man is 
not too well schooled or too much formal education and because he may 
have an impediment, I say to you, ladies and gentlemen, don't ever by 
your decision today fail to protect him. He is entitled to the protection 
of the laws in this community. If he had been a man of ill reputation it 
would have been brought out from that witness stand. 

You have smart lawyers here and they would have brought it out. 
He came here, a clean old gentleman, clean as a hound's tooth and he 
told you what happened. 

We are going to leave it to you guardians of the law for this month 
in this court to see that justice is done. There is no need of my standing 
here and arguing to you any longer because I believe that you are con- 
vinced beyond a reasonable doubt, which his Honor will instruct you on, 
that these defendants, all three because we think even the female defen- 
dant, when she went inside with them and when she came back and stood 
by the door, possibly as a lookout, is just as guilty as the ones who were 

79 taking that from this old gentleman. 

Ladies and gentlemen, his Honor will instruct you just what con- 
stitutes housebreaking, what constitutes robbery, and you listen to his 
Honor's instructions. And after all the arguments are over I ask you to 
retire to your jury room and return a verdict of guilty as indicted on 
both counts. 

I thank you. 


SUMMATION ON BEHALF OF THE DEFENDANTS 
CECIL AND O'SHIELDS 


By: John J. Dwyer, Esquire 
MR. DWYER: May it please the Court, ladies and gentlemen of 
the jury: I want to thank Mr. Blackwell for saying that the defense has 
had very good lawyers. And I want to say here too that again I go along 


a 


my 


4. 
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with him in complete sympathy with the citizen coming in here, his head 
bloody but unbowed, to complain about crime and I feel bad for some of 
us who have to live in a one room apartment that have people come in 
and beat us up and take our money. That is a fine approach. 

I feel bad for people who don't play cards and all the rest of that 
stuff that Mr. Blackwell is telling. There are two ways an attorney 
tries a case. He either tries them on the facts or he either tries them 
on the emotions and obviously the logical result from that is if you 
haven't got facts you use emotion. 

80 Mr. Blackwell can wave a flag as a citizen or he can tell you 
what unfortunate position the complaining witness finds himself in but 
those are not the things that you are here to decide. You are here not 
to sympathize with the defendant or the complaining witness. You are 
here to do justice. You are here to dojustice from the facts that you 
have heard from the witness stand and that is all. 

Now, what have you got? Mr. Blackwell has been very eloquent 
about asking you questions. Why this. Why that. Why all these other 
things. The questions, ladies and gentlemen, are questions that de- 
fense counsel might rightfully ask but the prosecution never, because 
the prosecution has the burden of answering any questions you have, of 
saying to you beyond a reasonable doubt - not presenting you with a 
bunch of questions. 

Now, when Mr. Blackwell, who is a very experienced prosecutor, 
gets up here and asks a jury about why, why, why, he doesn't know him- 
self and he knows he hasn't shown you why and you have been on juries 
before and you know you are supposed to have proof beyond a reason- 
able doubt. 

Now, let's look at some of these questions for a moment that he 
asked you "why". He said, why was a watch dropped in the police 
station wagon. All right. Let's look at that one factor to which he 
atrributes so much importance to. 

81 The time the watch was dropped in the wagon, secreted, dis- 
carded, abandoned, thrown away, the two defendants had been charged 


with robbery. No question about that. I think the evidence is pretty 
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clear on it. I think the evidence is also clear that a wrist watch was 
one of the items stolen. These men knew they had been playing cards 
with the complaining witness. They knew they had that man's wrist 4 
watch. 

The complaining witness already admitted on the stand that he 
identified a watch that Cecil had. Now, I find this very significant, too, 
ladies and gentlemen, that this poor -- 

MR. BLACKWELL: Now, if Your Honor please, I am going to J 
object to this line of argument about these defendants having been play- | 
ing cards with this defendant because there is no such evidence. <4 

THE COURT: There is no evidence of anyone playing cards. | 

MR. DWYER: Iam sorry, if your Honor please. The police 
officer testified that the defendants told him that. 

THE COURT: You will have to confine your argument to what 
the police officer said they told him. 

MR. DWYER: Very well. That is what I thought I was doing, 
your Honor. I will go over that right now, your Honor. «] 

82 You remember, ladies and gentlemen, the police officer told you ! 
from the stand that the defendant, O'Shields, was playing cards, gin 
rummy. 

THE COURT: No, the police officer didn't say that they were 
playing cards. The police officer said they told him that they were 
playing cards. 

MR. DWYER: Well, that is what I said, your Honor. 

THE COURT: No, you didn't say that. af 

MR. DWYER: Well, if your Honor please, I am going to object 


to your Honor's interrupting and changing what -- 
THE COURT: You may object to it but you go ahead and correct 
your statement, counsel. 
MR. DWYER: The police officer, as his Honor said and I thought 
I just tried to tell you, told you that the defendant O'Shields told him | 
that he was playing gin rummy with the complaining witness for $6. « 
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Now, it isn't his Honor's recollection or mine or Mr. Blackwell's 
that counts. It is yours, what you heard from the stand. If I am mis- 
taken rely on your own. 

THE COURT: There is no question about that fact. I wasn't 
disputing that. The way you had put it in the first place -- 

MR. DWYER: I am sorry if I didn't make it clear, your Honor. 

THE COURT: Go ahead. 

83 MR. DWYER: And that the complaining witness had won back a 
dollar. That accounted for the $5. 

Now, I find it very significant that the complaining witness testi- 
fied to you that when he is arrested he did by mistake point out the 
watch that Cecil was wearing, saying it was his watch but yet later he 
changed his mind. But yet the police officer, the man that Mr. Black- 
well doesn't excuse, the man who had full possession of his faculties, 
and very competent and very eager for this case, he tells you that 
didn't happen. 

Who is right there? Was the complaining witness right or was 
the police officer right? Now, there you have a diametrically opposite 
statement by the two Government witnesses. Who is lying? That isn't 
something, ladies and gentlemen, you can just forget. That isn't a 
small fact about what color hair you got. That is something that 
happened at the time of the crime. That is something that concerns 
the fruits of the crime, a wrist watch that the complaining witness said 
was stolen, a wrist watch which he identified, later he repudiated, 
saying he didn't identify it; he made a mistake the first time. 

Now, what do you have as actual tangible evidence? I think you 
will find the complaining witness admitted -- not the complaining wit- 
ness -- a police officer said that the woman came up and said that 
O'Shields was a former resident of that apartment. All right. There 

84 has been no testimony that O'Shields didn't still have a right to 
go in that apartment, that room. And there has been absolutely no 


testimony that there wasn't any of O'Shields' clothing in there. 
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There were books in there. The complaining witness admitted 
there were books in there. We don't know whose they were. But there 
was some property not belonging to the complaining witness in there. 
What kind of a story is it when a man can tell you that a robber is going 
to give him back $5; that he makes no outcry; that there are other people 
available in the basement; that he sits in the bed; he is never threatened; 
that he is asked to have a drink of his own whiskey, and incidentally, that 
is another matter that I think you can draw some inference from. 

The man, I believe you will recall, testified directly the first 
time on direct examination that the bottle was half empty; that he later 
told me, no, it was full. He later said, no, it was a little bit gone out 
of it. He bought it that evening. What was he doing with it? He was 
laying there from seven o'clock until ten o'clock in the dark not asleep. 

Was he drinking? He wasn't reading. What was he doing? Then 
you got other testimony that says at 1:30 the police arrived on the scene. 
He made a report at 1:30. Well, what happened between ten and 1:30? 

85 That is a long period of time at night. Is that time enough for the 
defendant O'Shields and the complainant to play cards or is that all the 
time it took for them to go all through the room? 

Now, with respect to why they were there, the complaining wit- 
ness himself gives you the reason. He said they were looking for 
clothes. Is that, ladies and gentlemen -- does it make sense? That is 
what I am trying to say. I am expressing myself badly, I know, but the 
question is does the story make sense. The guy is lying there and I 
think he has told conflicting stories but only you can decide that. 

People come into the room looking for something. They pick up 
a pair of pants. He pulls one thing out of it, doesn't look through any 
more pockets, puts the key ring back inside the pocket without even 
opening it. Is that the manner of a robber, a guy who is looking for 
money? 

He doesn't look through any more pockets; nothing more is men- 
tioned about money until the complaining witness says, "I will give you 
$20 to leave"". Well, does that make sense? Well, he hasn't been 
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threatened. He hasn't been scared. He hasn't been intimidated. Noth- 
ing has happened to him to give $20 to somebody to leave. 

And then they take $40. They give him back five. What are they, 
good sports? That is what the Government is trying to tell you. 

86 In brief, ladies and gentlemen, I think the case revolves upon this 
and I can argue and shout and holler -- I wasn't there -- and that 
wouldn't change the facts a bit and so can Mr. Blackwell. The fact re- 
mains: Is this a logical type of story that you have heard from the 
complaining witness? Is it a story that convinces you beyond a reason- 
able doubt and his Honor will tell you what a reasonable doubt is. 

Is it a story that convinces you beyond a reasonable doubt that 
both defendants, O'Shields and Cecil, went into a room without any 
authority with the intent to commit a felony, to wit, robbery and then in 
fact committed robbery which is, as Mr. Blackwell, says, taking by 
force and violence or by stealth or stealthy seizure, sudden snatching 
or by putting in fear ? 

Is that what you have here? I can rely, I think, on your judgment. 


SUMMATION ON BEHALF OF EVELYN M. CECIL 
By: Evan T. Davis, Esquire 

MR. DAVIS: Ladies and gentlemen of the jury: I, as counsel for 
Mrs. Cecil, am concerned primarily with the Government's case as 
made out against her. Now, I am very thankful that this case has been 
so short because this time the testimony as adduced from the stand and, 
of course, which is binding upon you as jurors and controls the case, is 
so freshly in your mind. 

87 Now, the gentleman, the complaining witness, put her in the 
room momentarily. Of course, she, when confronted by the testimony 
of the police officer, made the statement to him that she was never in 
that room. But now he put her in there only temporarily and then he 
put her outside. The door was closed. 

How could she possibly know what was happening in there, if 
anything did happen in there? Now, it is very significant, the testi- 
mony, as to the money she had. She had a $10 bill. I don't particularly 
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like the word the officer used but he used "secreted" in her bosom, in 
her bandage. 

Now, I say to you very serious that the Government has not even 
started to put a case against the female defendant, Mrs. Cecil. Now, 
for someone to be charged as a principal after the Government has 
proved the crime actually happened there must be some mental process 
shown whereby that person takes over the acts of another person. 

I will give it to you short. If I am walking down the street witha 
fellow, he suddenly decides he is going to steal something, can you pos- 


sibly impute anything to me because of my mere presence? I say very 


seriously you can't. Now, it was so significant to me there was actual 
blindness that I made a note. He said she was in his room for a moment, 
for a moment, and she left. 

Now, of course, there are things -- there's large gaps in the 
testimony here. You can see that as wellasIdo. The time element is not 
so well situated. We don't know just exactly how long all of this is sup- 
posed to have occurred. There are large discrepancies. 

But never at any time after she left that room did she return to that 
room. Of course, this is one of those unusual things of good police 
work, if they got the right people but I say they didn't get the right 
people. There wasn't any formal evidence found on these people except 
the evidence of this man who say these three people come up the street 
together. 

They have given you a good explanation; that is through the police 
officer you got their stories. Of course, you can consider it to that ex- 
tent as to where and how they had been. She, the woman defendant, par- 
ticularly stated to the police officer, as you get it, that she was never there 
at all in any way. 

Now, he, the complaining witness, says she was but momentarily. 
Now, that couldn't possibly -- and I look at the evidence this way. When 
she told the police officer that she wasn't there it is certainly arguable 
that she wasn't there at the time that the crime occurred - not that she 


wasn't there for a second, but I seriously, most seriously, suggest that 
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the Government has failed to make a case so far as Mrs. Cecil is 
concerned. 
REPLY ON BEHALF OF THE UNITED STATES 
By: Joel D. Blackwell, Esquire 

MR. BLACKWELL: May it please the Court, ladies and gentlemen 
of the jury: Mr. Dwyer, in arguing for the two male defendants, inad- 
vertently, I would say, twisted the evidence some, because I know he 
wouldn't have done it intentionally. 

I know Mr. Dwyer too well and I have so much respect for him. The 
only excuse I could give is that Mr. Dwyer doesn't have anything to fight 
with in this case and being a very able lawyer he is doing the best he can 
with what he has. He just doesn't have anything to fight with and in this 
talking-fast he tells you that there was no fear, violence, or force in this 
case. 

Ladies and gentlemen, I don't think it is necessary for me to even 
comment on that. You saw that old gentleman onthe stand. He told 
you what happened. Now, he makes a great deal to do about we didn't 
show that O'Shields didn't have a right to gothere. Mr. Dillon testified 
he rented that room and had been living there and paid $9 a week and he 
did not know either of the three of these defendants. 

Now, do you mean just because it is a rooming house and he is 
paying his rent there that these people can walk in any time of night? 
Don't forget what time of morning it was. He says it was around 1:45. 

And if this man had any clothes there or both of them had any 
clothes there, why didn't they go to the landlady whom we have informa- 
tion lived on the first floor? 

Why didn't he go up there and ask her about his clothes? Didn't 
the complaining witness Dillon testify that there were no clothes in there 
although Mr. Dwyer says there was no testimony that there was not any 
clothes in there belonging to the defendant, O'Shields? He told you that 
there was nobody's clothes in there but his. Asked as to whether or not 
there was books in there, yes, there were books in there. 


He was a truthful old gentleman. Just like it was about the watch. 
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He testified he saw a watch on this man's arm. Thatis Cecil. And he 
first thought it was his watch but when he had a chance to observe it 
closely he said, "No, that is not my watch". 

How much fairer can a man be, ladies and gentlemen of the jury? 
You just don't expect anybody to be any fairer thanthat. So he could very 
easily go up there and gotten permission from the landlady. No, they had, 
they had an ulterior motive for going to this place that time of night - not 
just going to a rooming house - not just going back to a place where he 
once lived to get his clothes. 

Don't let them pull that wool over your eyes, ladies and gentlemen. 

Now, commenting briefly on what Mr. Davis said about this female 
defendant, he raised a very interesting point and I want you to weigh it 
carefully because I am your representative and my duty is to protect the 
innocent as well as to convict the guilty. 

And Mr. Davis has raised a point here when he says now the com- 
plaining witness testified that this female defendant came into that room 
temporarily and then she walked out. He also inferred that that door was 
closed and she couldn't know what was going on. 

Now, ladies and gentlemen, if that happened that way, if she came 
in there temporarily, and not knowing what was going to happen when she 
went in, and then she went out and something happened after she went out 
of the door while she was standing out there, you couldn't impute, his 
Honor will tell you, you couldn't impute what these people did if she didn't 
have knowledge of that and if that is the way it happened, as your repre- 
sentative I tell you to let her go. 

Now, I don't know whether it happened. There are some other facts 
here. Now, we have got the reason these people went in there into this 
place and then they left with money and then they bought whiskey. Of course, 
the Government doesn't deny the fact that testimony has been introduced 
that this female did have $10 secreted in her clothes. 

So now I am going to let you determine -- her presence there put 


her on guard as to what was going on and, therefore, although she 


didn't touch anybody, if she knew what was going on she is just as guilty 
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as those two who participated in this crime. 
Whether she just went in there temporarily and then came out and 


she didn't know what happened while she -- while these two men were in 


there -- you can't impute what they did to her unless she had knowledge of 
it as his Honor, I believe, will so instruct you. 

So, ladies and gentlemen, there can be no doubt that these two male 
defendants definitely did just what is charged in this indictment. As I 
said, there could be some doubt probably as to what this female -- the 
role she had. Do your duty, ladies and gentlemen. Bring back the proper 
verdict in this case and I can assure you that the proper verdict as far 
as these male defendants are concerned will be one of guilty as indicted. 

I thank you. 

* * + x 

THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury: The defendants, 
Max N. Cecil, Odom §S. O'Shields, and Evelyn M. Cecil, have been on 
trial before this Court on charges of housebreaking and robbery under a 
two count indictment which charges that on or about August 29, 1956, within 
the District of Columbia, the defendants entered the room of Bernard 
Dillon with intent to steal the property of another, and on or about August 
29, 1956, under the second count, within the District of Columbia, the 
defendants by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took 
from the possession and from the immediate actual possession of 
Bernard Dillon property of Bernard Dillon of the value of about $45, con- 
sisting of the following: One wrist watch of the value of $5 and money of 
the value of $40. 

Now, to this indictment the defendants, and each of them, have 

entered a plea of not guilty and thus they put in issue each and 
every essential allegation of each of the two counts of the indictment. 

At this stage of the trial it is my duty and function to instruct the 
jury as to the rules of law governing this case. You, ladies and gentle- 


men, are bound to follow the Court's instructions as to the law, but you 
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are the sole judges of the facts and it is for you, and you alone, to de- 
termine what the evidence is. 

If any statement has been made by either counsel or by the Court 
heretofore or in the Court's charge concerning the evidence which con- 
flicts with your own recollection of the testimony you should rely en- 
tirely upon your own understanding and remembrance of the evidence. 

Now, the fact that a defendant has been indicted and is charged with 
a crime does not amount to evidence of guilt, and is not to be taken as an 
indication of guilt, because an indictment is merely the procedure and the 
machinery by which a defendant is brought before the Court and is placed 
on trial. 

It is a rule of law that every defendant in a criminal case is pre- 
sumed to be innocent and this presumption of innocence relates to every 
essential element of the offense and attaches to him throughout the trial 
until overcome by legal evidence which establishes his guilt beyond a 
reasonable doubt. It is also a rule of law that the burden of proof is 
upon the Government to prove the defendant guilty beyond a reasonable 
doubt. 

Now, proof beyond a reasonable doubt does not mean proof beyond 


all doubt whatsoever. It does mean proof to a moral certainty and not 


ncessarily proof to an absolute or mathematical certainty. By a reason- 
able doubt, as its name implies, means a doubt based on reason. 

If after an impartial consideration of all the evidence you can sy to 
yourselves that you are not satisfied of the defendants' guilt then you have 
a reasonable doubt. If the evidence is as consistent with innocence as 
with guilt or if the Government has merely proved that there is a strong 
probability that the facts charged are true then the Government has not 
sustained its burden. 

But, on the other hand, if after such impartial consideration of the 
evidence you can truthfully and candidly say to yourselves that you have 
an abiding conviction of the defendants' guilt, such as you would be willing 
to act upon in the more weighty and important matters pertaining to your 
own affairs, then you have no reasonable doubt. 
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Now, you are the sole judges of the credibility of witnesses. It is 
for you, and you alone, to determine whether to believe a witness and the 
extent to which any witness should be credited, taking into consideration, 
insofar as you are able to do so from the manner and appearance of the 

witness upon the witness stand, whether his testimony was frankly 
and honestly given, the opportunity and ability of the witness to observe 
and relate what transpired within his presence, whether he had an accurate 
memory and recollection, the interest the witness may have in the out- 
come of the trial and to what extent, if at all, his interest may affect or 
color his testimony, whether bias, prejudice, or feeling for or against 
either side in this case was manifested by the witness, and if so whether 
that colored the testimony in any way. 

And if you find, members of the jury, that any witness has in this 
trial testified willfully falsely or corruptly with reference to any material 
fact concerning which the witness could not possibly have been mistaken, 
you are then at liberty if you deem it wise to do so to disregard the en- 
tire testimony of that witness or any part of the witness' testimony ex- 
cept insofar as it has been corroborated by credible witnesses or by 
facts and circumstances established by the evidence in this case. 

‘Now, I want to explain to you these two provisions of the law, as 
to housebreaking and robbery, on which the two counts in the indictment 
are based. 

The provision of the District of Columbia Code as to housebreaking 
provides that whoever shall, either in the night or in the day time, break 
and enter or enter without breaking, any dwelling, bank, store, ware- 

house, shop, stable, or other building, with intent to break and 
carry away any part thereof or any fixture or other thing attached to or 
connected with the same or to commit any criminal offense, shall be 


guilty of housebreaking. 


Now, you notice one of the elements of the offense is that there 


shall be an intent to break and carry away any part thereof or fixture or 
other thing or to commit a criminal offense. Now, intent cannot be 


proved directly because we cannot fathom the processes of the human mind. 
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Intent must be inferred from the circumstances as disclosed by the 
evidence in the case. 

Now, then as to robbery, robbery is defined in the District of 
Columbia Code as follows: Whoever, by force or violence whether 


against resistance or by sudden or stealthy seizure or snatching or by 


putting in fear, shall take from the person or immediate actual posses- 


sion of another anything of value is guilty of robbery. 

Now, the Government contends briefly that on August 29, 1956, 
these defendants unlawfully entered the premises of 1220 Massachusetts 
Avenue in the basement thereof, an apartment which was occupied by the 
complaining witness, and it was the intention, according to the Govern- 
ment, that this entry was made by the defendants to commit a criminal 
offense in said premises; 

That the defendant, Max Cecil, grabbed a watch from the wrist of 
this complaining witness, Bernard Dillon, occupant of said apartment, and 
that Max Cecil took two $20 bills from Dillon's billfold; that the complain- 
ing witness had never seen these people before. 

The Government contends that he complained to the police, who 
sometime later in the early hours of the morning, saw these defendants 
walking on the street and at that time the complaining witness, Dillon, 
identified each of these defendants as having been the individuals who 
entered his premises. 

O'Shields, according to the Government, denied being at the address. 
Later the landlady'’s daughter identified him as having rented the place on 
a prior occasion. Max Cecil also denied having been at said place. And 
when the officers searched Cecil they found $3 on him and Cecil said that 
is all he had and later the officers found $35, a $20 bill and a ten anda 
five. 

Later the officers testified that O'Shields said that he had played 
cards with the complaining witness although he had previously denied 
having been in the place. And when the officers interrogated him about 
the watch which was found in the police car, Officer Rosenberg testified 
that he had heard defendant say something about getting rid of it and later 
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found this watch in one of the beams of this police car. 

100 The officer interrogated O'Shields about that and he said that he dis- 
posed of the watch in the police wagon because he didn't want to be charged 
with robbery. 

The Government claims that Max Cecil later said he won $35 playing 
cards although he had previously denied having been in the place. Both 
male defendants, as I say, later admitted having been in the apartment and 
that they stated that they had known this complaining witness for sometime. 
The female defendant denied having been in the apartment. 

Now, these are the contentions of the Government. I have been merely 
trying to relate from the testimony what the contentions of the Government 
are with reference to these two offenses as alleged in the indictment. 

Each of these defendants, as I have said previously, has entereda 
plea of not guilty and deny, each of them, that they participated in any way 
with the housebreaking and robbery charges. 

Now, the law is that anyone knowingly and voluntarily cooperating 
with, aiding, assisting, advising, or encouraging, another in the commis- 
sion of a crime is an accomplice and this is true regardless of the degree 
of the guilt. In prosecutions for any criminal offense, all persons advising, 
inciting or conniving at the offense or aiding or abetting the principal 
offender shall be charged as aprincipal. 

Now, with reference to the defendant, Evelyn M. Cecil, it appears 

101 from the testimony of the Government that she was actually in the 
room only momentarily, just two or three minutes, and that she went out in 
the hall. 

If you are not satisfied beyond a reasonable doubt, members of the 
jury, that she actually participated in the alleged housebreaking and 
robbery and knew that it was going on and aided and abetted in the com- 
mission of the offense, then, of course, she cannot be found guilty even 
though she was in the premises. If she came there innocently and as 
soon as she got in there she went out and didn't know what was going on 
inside there, then, obviously she isn't guilty of the offenses charged and 


the only way she can be found guilty of these charges is for you to find 
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that the Government has proved beyond a reasonable doubt that she did, 
within this definition of an accomplice as I have given it to you, aid and 
abet and assist in the commission of these offenses. 

It isn't necessary, of course, that one in order to find one guilty of 
being a principal, that one actually be as active as another in the commis- 
sion of the offense. It is necessary for the Government to prove in order 
to constitute one a principal that the individual aided and abetted in some 
way in the commission of the offense. 

Now, in view of the fact that there has been testimony of oral con- 
fessions here or admissions, rather, you are admonished that admissions 
made by a defendant while he is under police custody should:be received 

with caution and scrutinized with care. 

Now, these defendants have seen fit not to take the witness stand in 
this case. I charge you that it is the law that a defendant in a criminal 
case has the option whether or not he should take the witness stand. He 
has a privilege of taking the witness stand if he chooses to do so. He is 
under no obligation to testify if he chooses not to do so. The law is thata 
jury must not draw any unfavorable inference against the defendant from 
the fact that he has failed to take the witness stand in this case. 

A written form of verdict is being submitted to you which provides 
two spaces for each of the defendants for you to indicate the word "guilty" 
or the words “not guilty" on each of the two counts of the indictment. You 
will fill in those spaces as far as each defendant is concerned covering both 
counts. Have the verdict signed by the foreman or forewoman, have it 
dated and returned to this Court. 

Consider this matter in the light of the instructions that I have 
given to you, ladies and gentlemen. You must use the same practical 
approach, the same ordinary common sense, the same intelligence that 
you would employ in determining any other important matter that you have 
occasion to decide in the course of your everyday experiences. 

You are aware, of course, that your verdict must be unanimous. 

Upon reaching the jury room you will first select a foreman or 


forewoman from among yourselves who will preside over your delibera- 
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tions and speak for you in returning your verdict. 

Then you will proceed to reach a verdict impartially, without sym- 
pathy, passion, or prejudice or emotion of any kind one way or the other. 

Anything further ? 

MR. BLACKWELL: The Government is satisfied, your Honor. 

MR. DWYER: We are satisfied, your Honor. 

MR. DAVIS: We are satisfied, your Honor. 

THE COURT: The two alternate jurors may be excused from further 
participation in this case. Thank you very much. 


(Thereupon the jury retired to deliberate.) 


(Upon advising the Court, through the Deputy Marshal, that it had 
reached a verdict, the jury returned to the courtroom where in the 
presence and hearing of the defendants and of counsel the 

VERDICT OF THE JURY 
was announced as follows: 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict ? 

THE FOREMAN OF THE JURY: Yes, they have (submitting a 

document to the Deputy Clerk). 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find the defendant, Max N. Cecil, guilty on Count 1 and guilty on 
Count 2; that you find the defendant, Odom S. O'Shields, guilty on Count 
1 and guilty on Count 2; and that you find the defendant, Evelyn M. Cecil, 
not guilty on Count 1 and not guilty on Count 2, and that is your verdict 
So say you each and all? 

(No member of the jury indicated any dissent. ) 


* * * * 
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MOTION TO SET ASIDE VERDICT AND FOR NEW TRIAL 
Washington, D. C., 
Friday, March 22, 1957. 
The above-entitled matter came on for hearing in the United States 


District Court for the District of Columbia at ten o'clock in the forenoon 
on Friday, March 22, 1957, 

BEFORE: 

HONORABLE LUTHER W. YOUNGDAHL, Judge of the United 
States District Court for the District of Columbia, there being the 
following 

APPEARANCES: 

JOEL D. BLACKWELL, ESQUIRE, Assistant United States Attorney, 
on behalf of the United States; 

The defendants in person and by their attorneys as follows: 

GEORGE C. PENDLETON, ESQUIRE, on behalf of the Defendant, 
Max N. Cecil; and 

ALBERT RAPOPORT, ESQUIRE, on behalf of the Defendant, Odom 
S. O'Shields. 

* * co * aK 

MR. PENDLETON: Your Honor, the substance of the defendant's 
motion, as we see it, and upon discussions, it, as we understand it from 
him, is that they were denied a fair trial because certain witnesses were 
not subpoenaed and or called in their hearing. That is principally Mr. 
Garber, who was their counsel at the preliminary hearing at the Municipal 
Court and Mrs. Bradshaw, who was the landlady of Mr. O'Shields at the 
1220 Massachusetts address. 

We attempted to reduce these to affidavit form, your Honor, but 
for varying reasons it was found impossible. In the case of Mr. Garber 
he, quite properly I think, should be subjected to cross-examination so 
as not to leave any misinformation or misinterpretation or misimpression 
on the record. 


Mrs. Bradshaw had so much to say in many different ways 4 


we thought if one was going to testify we might submit her. If Mrs.-- 
I do not know -- 
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THE COURT: Has she been subpoenaed ? 

MR. PENDLETON: The subpoena was issued. I did not issue it 
personally but Mr. Rapoport did. As we see it, your Honor, the testi- 
mony of Mr. Garber would go to the probity and truth and so forth of the 
complaining witness who testified at the trial as to the conduct, and, I 
might add, there that we are not in a position to evaluate what was said 
in the trial because as we have only secondhand information as to that. 

We submit that there were certain questions of violence, drinking, 
perhaps, whether the wallet from which allegedly the money was taken 
was tendered to the defendants or whether it was actually taken from him. 
In this case we believe that regardless of how much conflict there might 
or it might not have been between the testimony that this was the type 
of evidence which should have been given to the jury so that they could 
properly form their opinion in light of it. 

As to what Mrs. Bradshaw has to say, and I have discussed this 
matter with her, she does say, I believe, that Mr. O'Shields had lived 
in various rooms which she rented for a period of time. During this 
period of time, prior to the August 29th day of the alleged crime, he had 
left his rooming house more than once and had left articles of clothing 

and so forth in his room. 

As I understand it, at least one time prior to that she had rented 
a room when he had left there. There is some conflict in the stories 
given to me as to whether he was paid up to date, paidlin advance, or 
whether actually the money had been exhausted prior to this evening. 

But at any rate, your Honor, we believe this perhaps goes to the 
right, absolute or conditional, of the defendant, O'Shields, to enter this 
room. He perhaps had a license to enter it and reclaim his clothing. 

We believe that the jury under proper instructions should have had evi- 
dence that this had formed a pattern and that this was not an unusual event. 

We say also the question possibly is posed by this type of testimony 
as to whether Mr. O'Shields, going to this room to pick up his clothing, 


could have had an intent to commit a felony therein or in this room. 
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We tender, your Honor, these witnesses. We will put them on the 
stand if you like. I might add, Mr. Rapoport will probably speak for his 
client on this matter of the questions as to whether the defendants were 
allowed to exercise their prerogative of taking the stand in their own 
behalf. 

THE COURT: All right. Go ahead. 

MR. PENDLETON: You want to hear from Mr. Rapoport? 

THE COURT: No. I think you have explained it. I assume you 
would restate it or -- 

MR. RAPOPORT: Yes, sir. 

THE COURT: -- make a similar statement in behalf of your client. 
Go ahead. You may produce your testimony. 

MR. PENDLETON: I would like to call Mr. Barber to the stand. 

Thereupon 

WILLIAM J. GARBER 
was called as a witness by the Defense, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. PENDLETON: 

Q. Will you give your name and address, please, to the reporter? 
A. William J. Garber, attorney, offices at 624 Warner Building. 

Q. Mr. Garber, were you present in court when the defendants 
were brought before the Municipal Court hearing? A. I was. 

Q. Did you represent them at that time? A. I did. 

Q. Were you present at all times during the examination and cross- 


examination? A. You mean at the preliminary hearing? 
Q. Yes, sir. A. Yes. | 
Q. Do you have a recollection concerning what was said at that time? 


A. Ido have a recollection. It is rather vague, however. You must ap- 


preciate it has been almost some seven months andI kept no notes of what 
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went on at the hearing but I do have some recollection, yes. 

Q. Would you state to the Court, please, the substance of this 
testimony -- well, the testimony of the complaining witness? 

Was there more than one witness? A. There was only one witness. 
That was the complaining witness, Dillon, I believe. 

Q. Can you state to the Court, please, your recollection of what 
Mr. Dillon testified to at that time? A. Well, he was put on the stand, 
was interrogated by Mr. William J. Rafferty, who was the Assistant 
United States Attorney, assigned over there at the time. 

He stated that he was in his room on Massachusetts Avenue and 
had gone to bed, and I believe he fixed the time somewhere around mid- 
night. 

He stated that he was awakened by a noise at his door and that he 
raised up and turned on the lights and observed three people come into 

the room, two men and a woman. And he was asked whether or not 
he saw those people in the courtroom at the time and he pointed out Mr. 
Cecil and Mr. O'Shields and the third co-defendant, Margaret Cecil. 

However, he stated that Margaret Cecil was only in the room 
momentarily and went back out. 

And then, to the best of my recollection, he asked them what they 
wanted. I believe it was O'Shields who said he came for some clothes. 
And then Dillon said, "Well, I have got to get up to work, I have got to 
get up early in the morning to go to work" or something like that, and 
said, "I will give you $20 if you will get out of here and leave me alone". 

He stated that his trousers were on the floor beside the bed; that he 
took his wallet out of his trousers pocket and handed it to him. He said 
they took it, took some money out and gave him the wallet back. 

And Mr. Rafferty asked him about how much was taken. And he 
said, said, "It must have been $40 because I had $45 in my wallet; when 
I got my wallet back it was $5 in change, $5 left". And then he was asked 
whether or not they took anything else and he stated that they jerked his 
watch from his wrist and he exhibited his hand to the judge at the time and 


indicated there were some scratches and marks on his wrist. 
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And then he said they left the room. He was asked whether or not 
he was clothed, I remember that. He said, no, he was not clothed and 
he was also asked whether or not he had been drinking. He admitted that 
he had. He admitted that there was a bottle of whiskey on the floor and 
he indicated with his fingers there was so much left in the bottle. Ies- 
timate it was about an inch and a half or two inches. 

And that was about the sum and substance of it. 

Q. Do you recall any examination or testimony concerning further 
-- concerning violence or putting in fear of life or property? 

MR. BLACKWELL: I didn't get your question, Mr. Pendleton. 

BY MR. PENDLETON: 

Q. Do you recall any further testimony concerning violence or the 
complaining witness being put in fear of his life or limb? A. No, I, I 
don't recall any such testimony. 

Q. Do you recall any testimony as to how long the defendants 
stayed in the room? A. No, not any direct testimony. It was only what 
I could surmise. 

Q. There was no direct testimony? A. No direct testimony that 
I can remember. 

Q. You recall any direct testimony about mutual drinking; that is, 

passing the bottle around or more than one -- A. No, I can say 
definitely that there wasn't any such testimony. 

Q. Do you recall any testimony concerning the playing of cards 
by the complaining witness and or the defendants? A. No. There was 
no testimony as to that at the hearing. You see, the hearing, I mean, it 
was very brief and the only question involved was whether or not there 
was probable cause and when the examination of the defendant -- of the 
complaining witness was completed I asked certain questions on cross- 
examination relating to identity. 

And at the conclusion of that testimony, why, the Government in- 
dicated that it believed that it had produced enough evidence and the 
court held that there was probable cause and the defendants would be 
held for the action of the Grand Jury. 
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And that was about the extent of the hearing. 

MR. PENDLETON: I would like to tender the witness to my co- 
counsel, Mr. Rapoport, if your Honor please. 

THE COURT: Go ahead. 

BY MR. RAPOPORT: 

Q. Mr. Garber, were you subpoenaed at the trial? A. No, I 
was not. 

Q. You were at the trial, however? 

A. Well, I was in the witness room in the back here, yes. 

Q. Did you watch the proceedings of the trial, specifically Mr. 
Dillon testify? A. No, I did not. 

Q. In your opinion, Mr. Garber, do you think if you had been 
called as a witness that you would have been able to contradict Mr. 
Dillon's testimony at the trial? A. Well, I don't think I could answer 
that not having heard the testimony itself. 

Q. You have never heard Mr. Dillon's testimony itself at the trial? 
A. No, not at the trial. 

MR. RAPOPORT: I have no further questions. 

CROSS- EXAMINATION 
BY MR. BLACKWELL: 

Q. I believe you just testified that you were in the witness room. 

Is that correct? A. That is correct. 

Q. And you were in the witness room at the instance of Attorney 
John Dwyer, who was representing these two defendants, sir? A. Well, 
I would like to explain just how I got there if I could. I had talked to Mr. 
Dwyer a couple of weeks before the trial was to take place. That was on 

the 16th, I believe. And we just had a casual conversation. He in- 
dicated to me, he said, "Cecil's trial would come up on the 16th and I 
will give you a call a couple of days before". 

Well, I never heard from him and I had forgotten all about it and 
on that particular morning I was in the Bar Association Library, down 


on the third floor, and the two counsel for the co-defendant, Margaret 


Cecil, saw me there and came in and informed me that the Cecil trial 
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was going on up in Judge Youngdahl's court and Mr. Dwyer might like to 
have me as a witness. 

So I did go up there and I arrived in the court and there was a re- 
cess. I talked to Mr. Dwyer briefly and then went into the witness room, 
thinking perhaps I might be called. 

Q. But prior to your going in the witness room, Mr. Garber, you 
did go through that door and talk to these two defendants, did you not? 

A. Yes, I did. 

Q. Now, Mr. Garber, I believe you testified that this preliminary 
hearing was sometime in August of last year? A. It was the latter part 
of August. I forget -- the last date, 28th or 29th. 

Q. And did you not make any notes? A. No. 

118 Q. You are a busy lawyer. You have handled any number of cases 
since then, have you not? A. Well, yes. 

Q. And you are vague as to what actully transpired in the Municipal 
Court at this preliminary hearing, are you not? A. Well, I can remember 
certain facts that I have related here, but -- 

Q. But you do recall that -- by the way, you were appointed to 
represent these two defendants? A. That is correct. 

Q. And prior to your appointment they had expressed the lawyer 
of their choice as being Mr. John Dwyer, had they not? A. When they 
came out and were informed of the charge they were asked by the judge 
whether or not they had a lawyer, and they stated that they wanted to 
talk to Mr. Dwyer. 

The case was passed for about fifteen or twenty minutes and then 
they were brought out again and the judge was advised that Mr. Dwyer 
wasn't available or they couldn't reach him. 

And the judge says, "Well, I am going to give you a lawyer", and 
I was in the courtroom at the time. 

Q. Ihave only two more questions, Mr. Garber. 

I believe you testified that the complaining witness testified that the 
female defendant in this case was only in the room momentarily. 

119 Is that correct? A. That is correct. 
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Q. And I believe you also testified that the complaining witness 
said nothing about playing cards with these defendants. 
Is that correct? A. No, sir. 
MR. BLACKWELL: Thank you very much. I have no further 
questions. 
MR. RAPOPORT: May I ask one or two more questions ? 
THE COURT: Certainly. 
REDIRECT EXAMINATION 
BY MR. RAPOPORT: 
Q. Mr. Garber, did Mr. Dwyer ever indicate to you that you 
would be used as a witness at this trial? A. I would have to say that 
he more or less indicated to me what I assumed would be a possibility 


that I would be a witness. I would have to put it that way. 


Q. Well, did you ever think that you, yourself, would be used as 
a witness in this trial? A. I thought, I thought that I might. 
Q. Could you say why you were not used or called by Mr. Dwyer 


as far as you yourself know? A. Well, I was not -- I did not hear the 
complaining witness testify at the trial and it was my impression, in 

speaking with Mr. Dwyer, that I perhaps would not be of too much 
value. 

Q. But up until that time you had thought that probably you might 
be used as a witness? A. I, I considered it would be a possibility, yes. 
I would have to put it that way. 

MR. RAPOPORT: That is all. 

THE COURT: That is all. 

(Thereupon the witness retired from the witness stand. ) 

MR. PENDLETON: Would you call Margaret L. Bradshaw ? 

THE DEPUTY CLERK: Is Margaret L. Bradshaw in the courtroom ? 

(There was no response. ) 

THE COURT: Mr. Marshal, will you see if she is out there? 

Do you know anything about the service here ? 

MR. PENDLETON: Mr. Rapoport served it. 

THE COURT: Are you sure this subpoena was served? 
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MR. RAPOPORT: Iam not sure the subpoena was served but it was 
issued, your Honor, at the correct address. I haven't had a chance a 

THE COURT: Well, did you turn it over to the Marshal for service? 

MR. RAPOPORT: Yes, sir. 

THE COURT: Did you do that personally? 

MR. RAPOPORT: Yes, sir. 

THE COURT: I suppose you had better check to see about this. 
Go ahead. She doesn't seem to be here. | 

MR. PENDLETON: Mr. Blackwell and I have just had a short con- 
versation, your Honor, and I believe that the substance of Mrs. Brad- 


shaw's testimony, if she testified, would be exactly what I said on intro- 


duction, that she was the landlady and that Odom O'Shields had rented 
rooms from her before, had left at various times, had re-entered at 
one time; she had rented a room at which he had clothing in. 

At this time, this particular time, she would testify that he had 
left certain articles of personal property, some clothes and shaving 
equipment and so forth. 

THE COURT: Had left them where? 

MR. PENDLETON: In this room. 

MR. BLACKWELL: Now, we will also go a step further, your 
Honor, and we will stipulate if this lady were here she would testify that 
what is stated in this petition about this man having paid his rent up in 
advance is not true as has been said. 

Now, I am not -- I don't wish to divulge any confidential relation- 
ship, I mean, any information given in confidence, but I think it is 
reasonable for me to state that this lady did come to the probation office, 
as this man has stated in the petition, but she denied to the probation 

officer that his rent was paid up for a month; that he did give her 
$14 but that was a re-payment of money which had been advanced except 
for $2. 

Now, your Honor will recall at the trial the complaining witness ad- 
mitted that this defendant had some clothes or there were some clothes 
in the place. 
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THE COURT: Yes. 

MR. PENDLETON: I think there is a conflict of testimony as to what 
that advance covered and so forth. 

THE COURT: Well, I don't think that would be too material, as long 
as the complaining witness admitted that there had been something left 
there. 

MR. BLACKWELL: You have Mr. Dwyer. 

MR. RAPOPORT: I would like to put the defendant, Mr. O'Shields, 
on the stand. 

THE COURT: You had better put Mr. Dwyer on so he can get away. 
He had a purpose in having this in advance. 

MR. RAPOPORT: All right. 

MR. BLACKWELL: If your Honor please, before Mr. Dwyer is 
called, I don't need to say this on behalf of Mr. Dwyer because Mr. 
Dwyer is an eminent attorney of this bar. However, I think Mr. Dwyer 
wants your Honor's ruling on his testimony here so that there will be 
no question as to -- 

THE COURT: As to the privilege, you mean? 

MR. BLACKWELL: That is correct, your Honor. 

THE COURT: Well, the defendant is calling him. 

MR. BLACKWELL: Very well, your Honor. 

THE COURT: He is waiving the privilege by calling him. I want 
to make that clear. 

MR. PENDLETON: We have not subpoenaed him. 

MR. BLACKWELL: I didsubpoena Mr. Dwyer for the benefit of 
the defense counsel. 

THE COURT: You had better determine whether you want Mr. 
Dwyer's testimony. 

MR. PENDLETON: If your Honor please, the defendants, them- 


selves, have made the statement that they have no objection to Mr. 
Dwyer taking the stand. 
THE COURT: All right. They are waiving the privilege then. 


Thereupon 
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JOHN J. DWYER 
was called as a witness by the Defense, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. RAPOPORT: 
Q. What is your full name, please? A. John J. Dwyer. 
Q. Were you the attorney for the defendants in this 
124 case -- A. I was. 

Q@. -- at the trial? Mr. Dwyer, did you ever subpoena a Mr. 
Garber who had represented the defendants at the preliminary hearing ? 
A. No, sir. 

Q. Did you ever subpoena a Mrs. Bradshaw who was the landlady 
for the defendant, O'Shields? A. No, I did not. 

Q. What was your reason for not having subpoenaed Mr. Garber ? 
A. Mr. Garber and I talked about the case at District Jail and we were 
talking in the presence of the defendants. We talked about it two or three 
times here in the court house before the trial. 

I indicated that I would probably subpoena Mr. Garber as a witness. 
He asked me at that time not to subpoena him because that would tie him 
up all day long, but to let him know when the trial was to take place. 

So I asked if I could put him on telephone notice, which he agreed 
to. SoI took his telephone number and put it in the jacket, in O'Shields' 
jacket. The day of the trial -- I notified him in advance as to the date 
that we were going to go to trial. The day of the trial Mr. Sullivan, Mr. 
Davis, and I conferred during the trial out in the corridor outside 

125 this courtroom to determine whether or not Mr. Garber's testimony 
would be relevant. 

We decided at that time we had better get Mr. Garber up to check 
again -- this is after the complaining witness had testified -- to check 
with Mr. Garber again to see if he could recall anything more that the 
complaining witness had said different at the preliminary hearing. 
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Mr. Garber and I had discussed the essence of the complaining 
witness' testimony at the preliminary hearing. I told Mr. Garber, of } 
course, the only reason I would use him would be to contradict the com- 
plaining witness if he changed his story on it, which the defendants 
assured me. 

He did not make any material variations from what he had already 
told me but out of an abudnance of caution we decided to talk to him in 
the hall. We called him up during the recess to get him up. I think Mr. 
Sullivan went down to get him. We discussed the matter with him. 

I went over what the complaining witness had said. And he said 
that he couldn't contradict anything. SoIsaid, 'You had better talk to 
the defendants and see if they have other ideas."' He went to the cell 
block and talked to both defendants in the presence of Mr. Sullivan and Mr. 
Davis. I went back there later and I asked them, "Do you defendants, do 
either Cecil or O'Shields know anything that the complaining witness said 
that Mr. Garber could contradict?" 

They mentioned two or three things. I asked him, ''Can you testify 
that those things were said definitely at the preliminary hearing?" He 
said, "I cannot". I said, "There is no point in me keeping you then be- 
cause I can't see any point in wasting the Court's time in putting you on 
the stand". 

That is the reason I did not call him. 

Q. Did either one of the defendants ask that you put Mr. Garber 
on the stand in their behalf at the trial? A. I don't recall it. Now, it 
could have happened. I don't recall whether they did or not but I felt 
that I was running the case and I have a duty to the Court to put on 
witnesses that I vouch for. 

Q. Now, did you state why you did not subpoena Mrs. Bradshaw ? 
A. Very definitely. O'Shields and Cecil told me when I first talked to 
them at District Jail that Mrs. Bradshaw could testify to the fact that 
O'Shields had rented the room before. 

I asked further if they knew anything about this particular time, 

did they know that Mr. O'Shields had rented the room at this particular 
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time. They said no. I further asked where was O'Shields living at the 
time. Cecil said, "O'Shields was living with me." 

So I explained to them that I didn't feel there was any point in call- 

ing Mrs. Bradshaw down in view of the fact that she couldn't testify 
that O'Shields lived at the room. 

At that time Cecil said that Mrs. Bradshaw was talked to at the 
scene by the police. I said, 'In any event, whatever Mrs. Bradshaw might 
know the police will testify to when they come down here as witnesses in 
the case". 

Q. You assumed that Mrs. Bradshaw would be subpoenaed by the 
Government? A. No, I did not. I didn't say that. 

Q. Now, Mr. Dwyer, did the defendants ever ask that Mrs. 
Bradshaw be put on the stand? A. No, sir, except for what I have al- 
ready said that they mentioned Mrs. Bradshaw knowing that O'Shields 
rented the room. 

Q. Was Mrs. Bradshaw present at the trial to your knowledge? 

A. I wouldn't know her if I saw her. 

Q. Did either one of the defendants, or both of them, ever state 
to you that they had assumed that Mr. Garber and Mrs. Bradshaw would 
take the stand and if not that both of them would wish to testify to get 
their story across? A. Absolutely not. That was not the understanding. 

Do you wish me to explain that? 

THE COURT: Go ahead. 

MR. RAPOPORT: Yes, sir. 

THE WITNESS: At the time I originally saw the defendants at D.C. 
Jail, Mr. O'Shields being the silent one and Mr. Cecil apparently the 
spokesman for the group, said "Now, look, this is the situation we are 


in. Obviously we can't testify because we have half a dozen robbery con- 


victions behind us”. 

I immediately concurred, their experience and my own experience 
dictating that a man with a record for the same thing and a record as 
long as their's would not be a very credible witness. 

We assumed that -- decided at that time that there would be no 
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testimony from the defendants themselves. They then wanted to know how 


they could get their stories across. I asked them what they told the police 
officers. They told me, and it was the same story they told me at the jail. 
So I explained to them that the police officer, of course, when he took the 
stand would tell the same story that they told them and that would be the 
only way that we could get their story across, what he recited on the stand 
as having heard from the defendants at the time of their arrest. 

They at no time ever indicated a desire to take the stand, under- 
standably so. 

BY MR. RAPOPORT: 

Q. Didn't they indicate that they wished to take the stand in the 
event that the story that they wished to put forward through Mrs. Brad- 

129 shaw and -- A. At no time at all because Mrs. Bradshaw didn't 
know their story nor did Mr. Garber. The only people that knew their story 
were the two defendants and the police officer. 

And as a matter of fact, further along that same line, I think there 
were four counsel present during the trial, Sullivan, Davis, myself, and 
Garber, and I don't think any one of them ever recall having heard the 
defendants or either one of them Say that they wanted to take the stand 
during the trial. 

THE COURT: At any rate, itis your testimony, Mr. Dwyer, that 
you discussed the matter of the propriety of their taking the stand and left 
it up to them to determine ? 

You advised them as to what your opinion was. Is that it? 

THE WITNESS: Yes, sir, but that was after they had already told 
me -- that Cecil had already told me that,it would be undesirable for them 
to take the stand, andI looked at O'Shields at the first conference and he 
said, ''Yes, that is right." 

And I said, "How much record do you have," and they both cited 
the records that they individually had and I concurred in their opinion. 

BY MR. PENDLETON: 
Q. Mr. Dwyer, did either of the defendants at any time ask that 
130 you contact or call witnesses other than those we have discussed ? 
A. I don't recall it. 
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Q. Calling your attention to the names, Haskell Scott, George rr 
Mouldering, -- A. I never heard of them. 3 
Q. -- as far as your recollection -- A. I will say categorically 
that they did not mention those names to me. DL 
Q. They did not ask you to call or investigate these witnesses ? 
A. I will categorically deny that question. 
MR. RAPOPORT: Just one more question. 
BY MR. RAPOPORT: 
Q. Did the defendants or either one of them ask specifically that 
you subpoena Mrs. Bradshaw and Mr. Garber or either one? A. No, sir. 
Q. They never at any time asked that you do that? A. No, sir, 
other than the testimony I have already given relative to our conversation «| 


respecting Bradshaw and Garber there was never a dogmatic request to 
subpoena Bradshaw and Garber. No. 

Q. Did they urge you to have those people at the trial? A. No, 
other than the discussions that I have already recited between the three of 
us that what they could testify to as in mutual discussing back and forth 
whether or not it would be desirable to have them and so forth. 

MR. RAPOPORT: I have no further questions. 

MR. BLACKWELL: I have no questions. « 

THE COURT: Thank you. 

(Thereupon the witness retired from the witness stand. ) 

MR. BLACKWELL: I take it, your Honor, that Mr. Dwyer may be 
excused ? 

THE COURT: He may be excused. 

MR. RAPOPORT: I would like to call Mr. O'Shields, please, your 
Honor. 

Thereupon 

ODOM 8. O'SHIELDS 
was called as a witness by the Defense, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: 
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DIRECT EXAMINATION 
BY MR. RAPOPORT: 
Q. What is your full name? A. Odom O'Shields. 
Q. You are the defendant in this case? A. Yes, sir. 
Q. Mr. O'Shields, did you ever ask your trial counsel, Mr. Dwyer, 


to subpoena witnesses on your behalf? A. Yes, sir. 


Q. And who were those witnesses that you asked to have subpoenaed? 
A. Mr. Garber and Miss Bradshaw. 

Q.: And who is Mr. Garber? A. He was the attorney at the hearing. 

Q. And in your opinion what would Mr. Garber have had to say at 
your trial? A. He could have disproved Mr. Dillon's testimony. It would 
have been conflicting with his hearing testimony. 

Q. What did he say? A. To the way that we went about robbing him. 

THE COURT: Well, go ahead. Tell me in detail what you mean by 
that. 

THE WITNESS: Well, he said at the hearing when we robbed him that 
when he turned on the light we were in the room standing over him. And 
at the trial he said that he heard us outside, he heard loud noises out there, 
and that he turned on his light then and we came on in. 

This wasn't outside in the hall but outside the apartment, that he 
heard us. And he said that just the two of us came in, but at the hearing, 
and Mr. Garber questioned him about that, about the way Miss Cecil was 
dressed, how could he see how she was dressed if he was lying there in the 
bed undressed. 

And he said that he could look over our shoulders and see her in the 
hall. But at the trial he said that she came into the room and stayed in the 
room momentarily. 

And there were several, several details there like that that he just 
flat told a lie about. 

BY MR. RAPOPORT: 

Q. Did you also ask Mr. Dwyer to subpoena Mrs. Bradshaw to make 
sure she would be at the trial? A. I did. 

Q. For what reason? A. Because I had rented a room from Miss 
Bradshaw and I -- four months before that. And I had left the room the 
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same way before and I had left clothes in the room before and in her apart- 
ment across the street I had left clothes in a room. 

And she told another man there to take care of my clothes and he 
took care of the clothes by placing them in a chest of drawers right in the 
same room, and she rented it to another man. 

And when I went there I went into the room and got my clothes out 
and she moved me into another room with my rent paid up for a week. 

THE COURT: You don't claim your rent was paid up, do you? 

THE WITNESS: Both times. 

THE COURT: That isn't what she said. 

THE WITNESS: I -- 

THE COURT: She disputed you on that. 

THE WITNESS: Well, she wouldn't dispute that a man brought $16 
by there. 

THE COURT: Well, I am talking about your rent was paid up, she 
disputed you on that. 

THE WITNESS: ButI mean, the fact that she had my money, $16 of 
it, and she had done that before; she had took it for granted that when she 
had my money that it was for the room rent. 

I don't see anything else that it would be for. 

BY MR. RAPOPORT: 

Q. Mr. O'Shields, did you expect that either Mr. Garber or Mrs. 
Bradshaw would testify at your trial? A. Ido. 

Q. On that basis that they would testify, did you then assume that 
you would not have to take the witness stand? A, I did. If, if they had 
both of them told everything that they knew about it. 

Q. Did you ask Mr. Dwyer to allow you to take the witness stand 
in the event that neither one of those persons did appear at the trial? 

A. I told him I would take the stand. 


135 Q. Did you? A. Against his objections. He said that if I took the 


stand against his objections that he wouldn't be responsible for how the 
case turned out. 

THE COURT: Well, he didn't deny you the opportunity to take the 
stand? 
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THE WITNESS: No, he didn't deny. 

THE COURT: You could have taken the stand if you wanted to, 
couldn't you? If you had insisted upon it, you could have taken the stand? 

THE WITNESS: Wouldn't it have been out of order? 

THE COURT: No, you just answer my question now. 

I am asking you if you had wanted to take the witness stand you could 
have done so. 

THE WITNESS: The last thing I told him back there in the bull pen 
was that I wanted to take the stand. 

THE COURT: You are not answering my question. 

THE WITNESS: I thought that when I took the stand it was supposed 
to be through my attorney. 

THE COURT: I am asking you now, whether if you had desired to 
take the witness stand -- 

THE WITNESS: I did desire to take the stand and I think it was his 
place to put me on the stand. 

THE COURT: Did you tell him, did you insist with him that you 
wanted to? 

136 THE WITNESS: Yes, sir, that is the last thing I told him when -- 

THE COURT: And you are telling me that he is on the stand then 
lying to the Court in saying that he had taken it up with you -- 

THE WITNESS: He was telling -- 

THE COURT: You just wait now until I get through. 

That he had discussed this case with you and that the agreement 
was because of your prior convictions that it would be well that you not 
take the witness stand? 

THE WITNESS: It was like he said right here on the stand. He said 
that he, he just got through saying that he wasn't going to put me on the 
stand regardless of what I wanted to do. 

THE COURT: Did you discuss your prior convictions ? 

THE WITNESS: Yes, sir. 

THE COURT: And the question as to the propreity of your taking 
the witness stand in view of those prior convictions? 
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THE WITNESS: Yes, sir. 
THE COURT: Did you talk about that? And what was the conclusion? 
THE WITNESS: I knew that, that without me -- 
THE COURT: No, just answer my question. 


What was your conclusion after discussing your prior convictions? 


137 THE WITNESS: I told him that I still wanted to take the stand because 


138 


without my taking the stand that there wouldn't be no way in the world for 
him to get my story across; that it would be just a hearing all over again 
which it was at the trial. 

THE COURT: Then it is your testimony now that you definitely in- 
sisted with Mr. Dwyer that you take the witness stand and he refused you 
the opportunity ? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. RAPOPORT: 

Q. Mr. O'Shields, you only insisted that you be allowed to take the 
Stand -- 

THE COURT: Now, don't put words in his mouth, counsel. Just 
ask him. 

BY MR. RAPOPORT: 

Q. Well, did you assume that you wanted to take the stand or were 
you asked that you wanted to take the stand? A. I did. 

Q. Weill, on what basis did you ask that? A. Well, I -- 

THE COURT: He just got through saying that regardless of what had 
gone on as far as the subpoenaing of these witnesses were concerned in the 
last analysis he insisted with Mr. Dwyer that he take the stand and Mr. 

Dwyer refused him the opportunity to do so. 

THE WITNESS: This was -- 

THE COURT: Isn't that correct? 

THE WITNESS: This here -- 

THE COURT: Is that correct? 

THE WITNESS: After we got here in the court in the bull pen, but at 
the jai] -- 
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THE COURT: Now, I just got through asking you a moment ago. I 
understand your testimony here today is that after you had discussed this 
matter of your prior convictions with Mr. Dwyer that you still insisted that 
you should take the witness stand and insisted to the very end at the trial 
that you should take the witness stand, and Mr. Dwyer refused you the 
opportunity. 

THE WITNESS: If he could not get Mrs. Bradshaw. He said that 
Mrs. Bradshaw would more than likely k -- 

THE COURT: Well, he didn't get Mrs. Bradshaw. So you kept in- 
sisting that you wanted to take the stand? 

THE WITNESS: That is right. 

THE COURT: And you were refused the opportunity to do so? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

THE WITNESS: And he, even in his assumptions that she would be a 

139 Government witness, he warned us against intimidating a Government 

witness if we tried to contact her. 

THE COURT: Anything further, counsel ? 

MR. RAPOPORT: Would you indulge me just a moment, your Honor? 

MR. PENDLETON: May I have one or two questions, your Honor? 

THE COURT: Yes, sir. 

BY MR. PENDLETON: 

Q. Did Mr. Dwyer at any time orally to you refuse to allow you to 
take the stand? A. There was an argument about -- 

THE COURT: Why don't you answer the question? 

THE WITNESS: Every time he would come -- 

THE COURT: Just a moment. The question is clear. Why don't 


you answer the question frankly ? 
THE WITNESS: Yes, sir. 
THE COURT: He says "yes". 
BY MR. PENDLETON: 
Q. Was this the result of circumstances -- when did this refusal 


take place? A. In the rotunda at the jail several times when he come over 


there. 
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Q. At the trial did Mr. Dwyer specifically refuse you the right to 
take the stand? A. Yes, sir. 

140 Q. Did he -- did you ask him to take the stand? A. Yes, sir. 

Q. During the conduct of the trial? A. Yes, sir. 

MR. PENDLETON: I have no further questions. 

THE COURT: All right. Step down. 

MR. BLACKWELL: I have just one or two. 

CROSS-EXAMINATION 
BY MR. BLACKWELL: 

Q. This Mrs. Hazel Scott, did you request that Mr. Dwyer senda 
subpoena on Mrs. Hazel Scott? A. I don't remember if I told him to sub- 
poena her or not, but -- 

THE COURT: Well, the question is did you tell him to subpoena her. 
No explanation is necessary. Either you did or you didn't. 

THE WITNESS: I told him to get some information from her. No, 
sir, I didn't tell him to subpoena her. 

THE COURT: You didn't tell him to subpoena her? 

THE WITNESS: No, sir. 

MR. BLACKWELL: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. PENDLETON: 
Q. Did you specifically request Mr. Dwyer to subpoena any other 
141 witnesses who did not testify at the trial? A. No, sir. 

MR. PENDLETON: No further questions. 

THE COURT: All right. Step down. Anything further ? 

(Thereupon the witness retired from the witness stand. ) 

MR. PENDLETON: Mr. Cecil. 

Thereupon 

MAX N. CECIL 
was called as a witness by the Defense, and being then and there duly sworn 
by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. PENDLETON: 
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Q. Give the reporter your name. A. Max Cecil. 
- Q. Are you a defendant in this case, Mr. Cecil? A. Yes, sir. 
Q. Mr. Cecil, calling your attention to the trial of your case and the 
P preparations for it, did you select Mr. Dwyer as your counsel? A. I 
did, sir. 
Q. Did you ask Mr. Dwyer to subpoena witnesses? A. I did, sir. 
Q. What witnesses did you ask him -- A. Mrs. Margaret Bradshaw 
142 Garber and a boy by the name of Mueller and a girl by the name of 
, Grace Scott and a girl by the name of Margaret Whittaker for a character 
witness against Mr. Dillon. 

Q. Did Mr. Dwyer indicate that he would or would not call these 
people? A. Mr. Dwyer asked me who would pay for the witnesses to be 
subpoenaed. I said, "I give you$72. ‘You only give me $3 of the money 
back". 

He said, "Well, we will see what can be done about getting the wit- 

. nesses". I said, 'My mother will pay for the subpoenaing of the wit- 
nesses then'’. So he said, "Then I will see your mother". 
So when my mother came on to see me she called Mr. Dwyer and 
“ asked him to subpoena Mrs. Margaret Bradshaw, the woman at the 
rooming house to be a witness. 
Q. But in substance then you say you asked him to subpoena Mrs. 
Bradshaw, -- A. Mr. Garber, -- 
Q. --~ Mr. Garber, Hazel Scott and George Mueller. A. That is 
> right. 
Q. And one other person you mentioned. A. Margaret Whittaker 
for a character witness. 
Q. Did he ever flatly refuse? A. He refused to subpoena any of 
them but Mr. Garber. He said he would be on call. He did tell us that, 
143 that he would be on call. 
Q@. When did he refuse to call them? A. I said he said Mr. Garber 
would be on call. | 
@. When did he refuse to subpoena these other witnesses? A. From 
the time he had the case. He told me a week before we came to trial for 


| 
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me to get another lawyer then, because my wife had got Mr. Sullivan 
and Mr. Duck Davis to represent her and he was kind of hot about that 


in a way of speaking because he was supposed to represent her also and 


use her on the witness stand to testify as to what she knew at the time we 
went there. 

And my wife did come as far as the hall. She was going to testify 
to that and came to the door and called me. She was supposed to testify 
to that, what she told Mr. Dwyer. Then after -- 

Q. Are you saying that you asked Mr. Dwyer also to put your wife 
on the stand? A, I did so, but at the trial I told Mr. Dwyer that my wife 
was intoxicated while we were being tried; would he please tell the Court, 
the Judge, that my wife was in no shape to take the stand; that she was 
drinking and that it wouldn't be right for her to take the stand and to be a 
witness in a case for me, her or anyone else. 

Q. He refused? A. He refused to say anything to Judge Youngdahl 

144 about it. 

Q. Did you ever request Mr. Dwyer to put you on the stand? A. I 
did not request him to put me on the stand. He said he would put Shields 
on the stand if Mrs. Bradshaw did not take the stand which he did not 
subpoena her. 

Q. When did he say that he would put Mr. O'Shields on the stand? 
A. He told us that he would put him on the stand when he was here in the 
bull pen. He said he would use Shields on the stand because Evelyn wasn't 
taking the stand because that was the only way he could get the story across. 

Q. Immediately prior to the trial? A. Just before trial we recessed 
and went back there. 

MR, PENDLETON: I have no further questions. 

BY MR. RAPOPORT: 

Q. Who was this so-called character witness? A. It's a Margaret 
Whittaker. 

Q. What do you mean by a character witness? A. Well, this man 
told -- and been around with her and -- that she had told my wife -- 

Q. Who is "this man"? A. Dillon. 
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Q. And who is Dillon? A. Dillon is the man who claims that he was 
145 robbed. 

Q. Allright. Goahead. A. And Margaret Whittaker is the woman 
that told my wife that he had claimed that several girls had robbed him 
and different people robbed him; that he was always hollering that he had 
been robbed; that she knew him personally. | 

Q. This woman that you wanted to have called as a witness -- A. 
That's right. That would be Margaret Whittaker. 

THE COURT: Character witness for you, you mean. 

THE WITNESS: No, for Mr. Dillon. 

THE COURT: Not exactly for him, that isn't what you mean. 

THE WITNESS: Sir? 

THE COURT: You don't mean a character witness for him. You 
mean you wanted to try to impeach his testimony by this other witness. 

THE WITNESS: That's right. 

THE COURT: That would be your idea that that would be proper 
testimony ? 

THE WITNESS: That would be proper testimony. 

MR. RAPOPORT: I have no further questions. 

CROSS-EXAMINATION 
BY MR. BLACKWELL: 
Q. Well, now, what would Mrs. Hazel Scott testify to? A. Itis not 
146 Hazel Scott. It is Grace Scott. 

Q. What would have been her testimony? A. Her testimony? I don't 
know what her testimony would have been but Mullberry was with her when 
she was there and they were drinking in the house the night be claimed 
he lost his money. 

I asked Mr. Dwyer to subpoena Mullberry, that he would testify to 
that effect, that he was there with Grace Scott when she got the money 
from Mr. Dillon. 

THE COURT: Is it your claim that you gave Mr. Dwyer $72? 

THE WITNESS: I gave him $72. 

THE COURT: For witnesses? 
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THE WITNESS: No, sir. In fact he went and got our pay which was 
$72. He said, "I will keep some of this for my fee and then if you get out 


4 


you can pay me another $100". 

THE COURT: You don't claim you gave him $72 for witness fees ? 

THE WITNESS: No, sir. He got $58, but he had money -- 

THE COURT: He had $58 for what? 

THE WITNESS: He had $58 -- he asked me how much money did I 
have. I told him between us we had $72, your Honor. 

THE COURT: I am asking you whether you claim you gave him any 

147 money for witness fees that he didn't use for that purpose. 

THE WITNESS: He said he would take care of the case with what -- 

THE COURT: Why don't you answer my question; it is clear, isn't 
it? 

THE WITNESS: Well, your Honor, I can't say that I said -- 

THE COURT: I am asking you whether you gave him any money for 
witness fees which he failed to use for that purpose ? 

THE WITNESS: I would say so, yes. 

THE COURT: How much money did you give him for witness fees ? 

THE WITNESS: I paid him $58 all-told to represent me and to get 
the witnesses. 

THE COURT: Now, you are saying you paid him to represent you. 
My question was whether you paid him any money for witness fees which 
you claim definitely was given to him for witness fees and which he didn't 
use for that? 

THE WITNESS: No, I wouldn't say that I actually gave him -- 

THE COURT: Well, why don't you answer frankly the question? 

Anything further ? 

148 BY MR. BLACKWELL: 

Q. Mr. Dwyer was the lawyer of your own choice, was he not? 
A. At that time, yes, sir. 

Q. And you even called for him at the preliminary hearing in the 
Municipal Court, did you not? A. Idid so. 

Q. And it was because you could not get him that the court appointed 
Mr. Garber. 





ee 
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Is that correct? A. That is correct. 
a MR. BLACKWELL: I have no further questions. 
THE COURT: All right. Step down. 
(Thereupm the witness retired from the witness stand. ) 





THE COURT: Does that complete your testimony, gentlemen? 

MR. PENDLETON: Yes, sir. 

THE COURT: The Court is of the opinion that the two witnesses, Mr. 
Garber and Mrs. Bradshaw, if called, wouldn't have changed the resutt 

> of the case in any way and wouldn't have been of any material assistance 
as far as the defense of these two defendants are concerned. 

The Court thinks their testimony with reference to Mr. Dwyer is 
completely unreliable and unbelievable and I just refuse to believe that 

149 Mr. Dwyer, if the defendants insisted or either one of them, upon 
taking the stand and told Mr. Dwyer that, that he would have refused them 
the opportunity. 

It is my opinion that the matter was discussed with these defendants 
about the propriety of their taking the stand in view of their long records 
of prior convictions, and that the defendants consented to the action that 
was taken as far as their taking the stand was concerned. 

And the motion for a new trial will be denied and the defendants will 
be sentenced in due order. 

(At this point the Court disposed of an item of the Court's business 
not related to this case, and then the following occurred:) 

- THE COURT: Do you wish to make any statement, counsel, for 
Mr. O'Shields ? 
MR. RAPOPORT: I only wish to remind the Court that the defendants 


have been in jail for the past seven months and the Court should consider 





that in the sentence. 
THE COURT: Mr. O'Shields, do you wish to make any statement 
. before the Court pronounces sentence ? 
DEFENDANT O'SHIELDS: No, sir. 
THE COURT: And, counsel, would you like to? 
MR. PENDLETON: Acquiescing with what Mr. Ropoport said con- 
cerning the time for confinement and Mr. Cecil has noted to me that he 
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150 wishes to note an appeal in this case, speaking to that before sentence, I 
am speaking for both Mr. Rapoport and myself. 

I think we should be relieved of this assignment, which it was, if there 
is to be an appeal in the case. 

THE COURT: Do you wish to make any statement before the Court 
pronounces sentence? 

DEFENDANT CECIL: No, sir. 

THE COURT: I wish to thank you, gentlemen, you lawyers, for your 
efforts in this case and the time that you put in in presenting the matter 
in behalf of the defendants. 

MR. RAPOPORT: Mr. O'Shields has asked me that he wishes to 
note an appeal also. 

THE COURT: Very well. The record may note a desire to take an 
appeal and the Court will be glad to relieve you, gentlemen, of any further 
responsibility in this case after sentence. 

As far as O'Shields is concerned, it is the judgment and sentence of 
this Court that you be confined to an institution to be designated by the 
Attorney General of the United States, under the housebreaking count of 
the indictment for a period of not less than five, no more than fifteen 
years; under the robbery count, for a period of not less than five, no 
more than fifteen years, and that said sentences run concurrently. 

151 So your total sentence will be five to fifteen, Mr. O'Shields. 

As far as Cecil is concerned, it is the sentence and judgment of 
this Court that you be confined in an institution to be designated by the 
Attorney General of the United States under the housebreaking count for 
a period not less than five, no more than fifteen years; under the robbery 
count, for a period not less than five, no more than fifteen years, and 
that said sentences run concurrently. 

So that your total sentence will be five to fifteen. 


(Thereupon the instant hearing was concluded. ) 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Whether the trial court erroneously admitted oral ex- 
culpatory statements of appellants made about 2: 20 a. m. at 
the scene of arrest approximately one-hundred yards from the 
apartment where crimes of housebreaking and robbery had 
been committed, and subsequent thereto, about 6: 30 a. m., 
when the arresting officer, who did not transport appellants, 
was summoned to the central cell block and there received 
the victim’s watch abandoned by appellants in the patrol 
wagon and where the record reflects that the statements were 
voluntarily given without extended or other interrogations 
following valid arrests upon “probable cause’, and further, 
where appellants deliberately failed to object to the admis- 
sibility of the exculpatory statements in order to rely thereon 
for their defense? 

2. Whether the prosecutor exceeded the bounds of propriety 
in his summation and reply? 

3. Whether appellants are precluded from raising objec- 
tions to the instructions for the first time on appeal, when they 
announced their satisfaction below, and in any event, are not 
the instructions complete and proper? 

4. Whether the trial court abused its discretion in denying 
@ motion for a new trial based upon contentions that ap- 
pellants’ retained trial counsel refused, despite specific re- 
quests, to subpoena witnesses in their behalf and call appellant 
O’Shjelds as a witness for the defense? 


454466—58——1 (x) 


2. Summations and reply 
3. Instructions to the jury 
B. Hearing on motion for a new trial 
Statutes and rules involved 
Summary of argument 
Argument: 
I. Appellants’ statements were properly admitted into evi- 


II. The summations and reply of the prosecutor did not exceed 
the bounds of propriety 
III. The instructions were complete and proper 
IV. Appellants’ motion for a new trial was properly denied 
Conclusion 
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COUNTERSTATEMENT OF THE CASE 


On October 8, 1956, a two count indictment filed in the Dis- 
trict Court charged Max N. Cecil, Odom S. O’Shields and~ 
Evelyn M. Cecil with housebreaking and robbery in violation 
of 22 D. C. C. §§ 1801, 2901 (J. A. 1). Upon their pleas of 
not guilty a jury, on January 17, 1957, acquitted Evelyn Cecil 
and convicted appellants of both counts charged in the indict- 
ment (J. A. 2). Thereafter, newly court appointed counsel 
represented appellants upon a hearing of their motions for a 
new trial (J. A. 76). Following a denial of said motions. on 
March 22, 1957 (J. A. 101), each appellant was sentenced to 


(1) 
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concurrent terms of imprisonment of from five to fifteen years 
(J. A. 911). On April 1, 1957, the trial court granted appel- 
lants leave to appeal in forma pauperis (R. 169-170). 


A. The trial 


All the evidence adduced at trial to establish the commis- 
sion of the crimes and to establish the defense was elicited from 
three witnesses called by the Government (J. A. 18, 39, 50). 
Appellants elected not to testify or call any other witnesses 


(J. A. 57). 
: 1. Evidence of the crimes 


Bernard Dillon, a man of fifty-eight years (R. 4) who could 
neither read nor write (J. A. 25), resided alone in a basement 
apartment of 1220 Massachusetts Avenue, where his rent was 
paid in advance (J. A. 20). In the early morning of August 
29,1957, Mr. Dillon awoke and hearing appellants approach, 
turned on his light. The appellants pushed Mr. Dillon’s door 
open, entered his room and demanded the whereabouts of their 
alleged clothing, each of them stating “My clothes are down 
here in the basement.” Mrs. Cecil, who accompanied appel- 
lants, stated that she had been informed by the landlady that 
the clothes were there. Mr. Dillon insisted that he knew 
nothing of their clothes. Appellant Cecil, jerked a watch off 
Mr. Dillon’s wrist, broke the band in doing so and cut his arm. 
Cecil went through his pants pockets as the pants lay close to 
the bed, but did not take any money at that instant. Appel- 
lants alternated between pulling and jerking their victim’s 
“bad leg” and “nagging” him. Cecil found a half-pint of 
whiskey under Mr. Dillon’s pillow and ordered him to drink 
all of it. The victim asked appellant to leave him alone on 
several occasions. But instead, his wallet was taken from 
him and O’Shields discovered a secret compartment therein 
from which appellants took two twenty-dollar bills and then 
left his apartment. Mr. Dillon waited a few minutes, dressed 
and reported the incident to his landlady who contacted her 
daughter across the street, after which the police were sum- 
moned. Shortly thereafter, when accompanied by police of- 
ficers, Mr. Dillon saw appellants approaching as they walked 
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up Massachusetts Avenue between Eleventh and Twelfth 
Streets. Before concluding his direct examination, the victim 
identified his watch, the broken band and the scar remaining 
fromhiscutarm. (J. A. 18-25.) 

On cross-examination Mr. Dillon testified that appellants 
and Mrs. Cecil were strangers to him (J. A. 28); that appel- 
lant Cecil stationed himself at the head of his bed, forced him 
to remain therein and on one occasion pushed him down; that 
appellant O’Shields, stationed at the foot of his bed, continued 
to pull on his foot (J. A. 29); that he was excited, upset (J. A. 
36), frightened and even cried as he begged appellants to let 
him alone; that after Cecil jerked the watch from his arm, he 
offered them twenty dollars to let him alone, but that he sub- 
sequently told appellants he didn’t have the money after ex- 
amining his wallet (J. A. 30-31). Mr. Dillon then corrobo- 
rated his direct testimony to the extent that appellants or- 
dered him to drink up all the whiskey and that his watch and 
forty dollars were taken from him before appellants left his 
apartment (J. A. 31-32, 35). Mr. Dillon denied that he had 
played cards with appellants, or that he had ever played or 
even knew how to play cards (J. A. 34-35). The victim fur- 
ther testified that he had given the police a description of 
appellants before he identified them as they approached 
(J. A. 37). 

Precinct Detective Vincent L. Antonelli testified that the 
robbery report was made about 1:45 a. m., that after report- 
ing to the scene at approximately 2:20, he arrested appellants 
and Evelyn Cecil about one-hundred yards from the scene of 
the crimes, after they had turned off Massachusetts Avenue 
and proceeded in a northerly direction; that Mr. Dillon iden- 
tified appellants and the woman; that the landlady’s daugh- 
ter identified O’Shields as a former tenant; that Cecil and 
O’Shields had denied being in the complainant’s premises; 
that Cecil claimed three dollars and some change found in his 
pants pocket were all the money he possessed; but that a 
search of the card compartment of his wallet revealed addi- 
tional currency totaling thirty-five dollars—in denominations 
of a twenty, ten and five dollar bill—“hidden” in the card 
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compartment and that appellants were transported to the 
central cell block (J. A. 39-43, 49). Upon being called about 
6:30 a.m. the detective responded to the central cell block 
and received from the officer in charge Mr. Dillon’s watch. 
Appellant O’Shields then stated to the officer that he had 
given Mr. Dillon six dollars for the watch, and that he had 
won back a dollar ina card game. O’Shields further explained 
that he disposed of the watch in the patrol wagon because 
he did not want to be charged with robbery, and that the 
watch band may have broken when he tried to dispose of it. 
(J. A. 42-44.) Appellant Cecil then explained to the officer 
that the thirty-five dollars found in the card compartment 
of his wallet was won from the victim in a card game which 
lasted several hours and that he had known Mr. Dillon for 
some time (J. A. 44). 

When Evelyn Cecil was interrogated by the officer she ex- 
plained that they had just arrived in the vicinity when ap- 
prehended; that at 10:30 the three of them left her house at 
936 K Street NW. and went to Chinatown, where they re- 
mained for several hours “eating food and drinking beer’; 
that they went to a nearby bootlegging place, purchased two 
half pints of whiskey and took a taxi to the eleven hundred 
block of Massachusetts Avenue, Northwest, looking for a 
friend to give him a drink. Mrs. Cecil denied ever having 
been at the complainant’s apartment house (J. A. 44). 

On cross-examination the officer testified that a search of 
O’Shields by his partner revealed “some change” (J. A. 47); 
that the thirty-eight dollars taken from Cecil (thirty-five of 
which was hidden) was held as evidence because according 
to the report the man who took the money was Cecil, and 
according to Mrs. Cecil it was her husband “who went into 
the bootlegging place and purchased two half pints of whiskey 
and came back out and got back in the cab” (J. A. 48-49). 

Private Robert G. Rosenberg testified that in the process 
of transporting appellant and Mrs. Cecil from the scene of 
apprehension, he overheard appellant’s “talking about get- 
ting rid of it” as he stood at the rear of the patrol wagon while 
his partner was taking Mrs. Cecil into the Woman’s Bureau; 
that he also heard a “noise of scraping against metal” and that 
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upon arriving at the central cell block, a search of the patrol 
wagon revealed the victim’s watch (J. A. 50-52). ; 

On cross-examination in response to specific interrogation 
the officer testified that Detective Antonelli had advised him 
of the housebreaking and told him to be on the “lookout for 
this wrist watch” (J. A. 53). 

Thereafter, the victim’s watch, appellant Cecil’s utck and 
its contents at the time of seizure, including the thirty-five 
dollars (J. A. 42), were received in evidence with “no objec- 
tion” (J. A. 54). It was then stipulated that the scene of the 
alleged crimes was in the District of Columbia and the Gov- 
ernment closed its case. Appellant’s motions for judgment of 
acquittal—based upon the Government’s failure to prove 
either threats, fear or force as to the robbery count and a 
lack of right to entry and felonious intent as to the house- 
breaking count—were denied. (J. A. 54-56.) Appellants then 
rested without putting in any testimony (J. A. 57). 


2. Summations and reply 


After addressing the court and jury, the prosecutor re- 
minded the latter that the case was brief and suggested that 
the evidence was fresh in their minds; that the cases were im- 
portant to appellants as well as to the Government (J. A. 57). 
Thereafter, the prosecutor argued the credibility of the victim 
as reflected from his testimony, presence and demeanor on the 
witness stand (J. A. 58, 60); he recited the victim’s testimony, 
pointed out the corroboration, and argued the inferences to 
be drawn therefrom. He also rebutted theories of the defense, 
and in effect argued that the Government’s case was uncon- 
tradicted, the defense notwithstanding. (J. A. 59-60.) The 
prosecutor further acknowledged that appellants and: the 
third. defendant had able counsel who would have impeached 
the victim by prior convictions, if any existed. In nein 
the prosecutor submitted (J. A. 60): 

“We are going to leave it to you guardians af the. ue 
for this month in this court to see that justice is done. 
There is no need of my standing here and arguing ‘to 
you any longer because I believe that you are: con- 
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-vinced beyond a reasonable doubt, which his Honor 
will instruct you on, that these defendants, all three 
because we think even the female defendant, when she 
went inside with them and when she came back and 
stood by the door, possibly as a lookout, is just as guilty 
as the ones who were taking that from this old gentle- 
man. 

“Ladies and gentlemen, his Honor will instruct you 
just what constitutes housebreaking, what constitutes 
robbery, and you listen to his Honor’s instructions. 
And after all the arguments are over I ask you to re- 
tire to your jury room and return a verdict of guilty 
as indicted on both counts. 

“T thank you.” [Italics supplied. ] 


In his summation, trial counsel for appellants thanked the 
prosecutor for his compliment; told the jury that an attorney 
tries a case on emotions if he is without facts; reminded the 
jury, as had the prosecutor, that justice was their duty and 
argued that the “prosecutor has the burden of answering any 
questions you have,” and not pose questions to the jury. 
Counsel then incorrectly stated the evidence and was corrected 
by the court upon objection by the prosecutor. Counsel then 
informed the jury, “Now it isn’t his Honor’s recollection or 
mine or Mr. Blackwell’s that counts. It is yours, what you 
heard from the witness stand. If I’m mistaken rely on your 
own.” Counsel then argued the victim’s lack of credibility, 
the inferences to be drawn from the testimony presented by the 
Government, the right of appellants to be in the victim’s room 
and the lack of a proof as to fear or intimidation, threats or 
force, violence or stealthy seizure. (J. A. 60-65.) 

Counsel for Mrs. Cecil, who was acquitted, argued inter alia, 
that appellants’ defense presented through the police officer 
was a good explanation; that the police arrested the wrong 
people and that the Government had failed to present a case 
against Mrs. Cecil (J. A. 65-67). 

In his rebuttal, the prosecutor informed the jury that his 
respect for defense counsel compelled him to conclude that 
eounsel had inadvertently and unintentionally “twisted the 
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evidence some”; that counsel was doing the best that he could 
with what he had, but that he didn’t “have anything to fight 
with”, and that contrary to appellants’ argument and defense 
of a lack of “fear, violence, or force”, the complainant had tes- 
tified to what transpired. The prosecutor then argued the 
victim’s right to possession, his credibility and the degree of 
proof as reflected from the evidence with respect to each of 
the three defendants. (J. A. 67-69.) 


3. Instructions to the jury 


The trial court instructed the jury upon the specific charges 
contained in the indictment (J. A. 69), their definitions and 
upon specific intent (J. A. 71-72) ; the fact that every essential 
allegation of each of the two counts of the indictment were in 
issue (J. A. 69); with respect to finding of facts, the presump- 
tion of innocence as it related to every essential element of the 


‘ offenses, burden of proof, reasonable doubt, credibility of wit- 


nesses and weighing of the evidence (J. A. 70-71). There- 
after, the court related the contentions of the Government 
and then admonished (J. A. 73): 


“Now, these are the contentions of the Government. 
I have been merely trying to relate from the testimony 
what the contentions of the Government are with ref- 
erence to these two offenses as alleged in the indict- 
ment. 

“Each of these defendants, as I have said previously, 
has entered a plea of not guilty and deny, each of them, 
that they participated in any way with the housebreak- 
ing and robbery charges.” [Italics supplied.] 


The court defined the law of principals as it may have ap- 
plied to the third defendant (J. A. 73-74). The court then 
admonished the jury that admissions made by a defendant 
should be received with care and scrutinized with caution and 
that no unfavorable inferences could be drawn from appel- 
lants’ election not to testify, since they had no obligation to 
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do so (J. A. 74). Thereafter the court’s conclusion and coun- 
sel’s reactions went thusly (J. A. 74-75): 


“A written form of verdict is being submitted to you 
which provides two spaces for each of the defendants 
for you to indicate the word “guilty” or the words “not 
guilty” on each of the two counts of the indictment. 
You will fill in those spaces as far as each defendant is 
concerned covering both counts. Have the verdict 
signed by the foreman or forewoman, have it dated and 
returned to this Court. 

“Consider this matter in the light of the instructions 
that I have given to you, ladies and gentlemen. You 
must use the same practical approach, the same ordi- 
nary common sense, the same intelligence that you 
would employ in determining any other important mat- 
ter that you have occasion to decide in the course of 
your everyday experiences. 

“You are aware, of course, that your verdict must be 
unanimous. 

“Upon reaching the jury room you will first select a 
foreman or forewoman from among yourselves who will 
preside over your deliberation and speak for you in 
returning your verdict. 

“Then if you will proceed to reach a verdict i1m- 
partially, without sympathy, passion, or prejudice or 
emotion of any kind one way or the other. 

“Anything further? . 

“Mr. BLacKWELL. The Government is satisfied, your 
Honor. 

“Mr. Dwyer. We are satisfied, your Honor. 

“Mr. Davis. We are satisfied, your Honor.” [Italics 
supplied. ] 


B. Hearing on motion for a new trial 


The affidavits of appellants filed as their motions for a new 
trial assert that their counsel’s failure to subpoena two wit- 
nesses, allegedly specifically requested, deprived them of a fair 
trial (J. A. 3-4, 5-9). In addition, appellant O’Shields alleged 
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that counsel “disuaded” him from testifying “by telling your 
movant it was not necessary and that he would be discredited 
by a previous record if he took the stand” (J. A.7). 

At the hearing, newly court appointed counsel appeared for 
appellants (J. A. 76). Mrs. Bradshaw, the landlady of 1220 
Massachusetts Avenue, did not respond to a subpoena 
allegedly issued by counsel for appellant O’Shields (J. A. 77). 
However, no continuance was requested and after proffer by 
counsel testimony was taken as follows. 

William J. Garber testified that he was appellants’ counsel, 
during the preliminary hearing held in Municipal Court; that 
although he had some recollection of what transpired seven 
months previously, it was “rather vague.” Mr. Garber then 
related that the victim testified as to appellants’ noise, ap- 
proach, entry and identity; his offer of twenty-dollars to be 
left alone; that he took his wallet out of his trousers pocket 
and handed it to O’Shields; that “they took it, took some 
money out and gave him the: wallet back”; that appellants’ 
took forty-five dollars and left five dollars in the wallet; “that 
they jerked his watch from his wrist and he exhibited his hand 
to the judge at the time and indicated there were some 
scratches and marks on his wrist” (J. A. 78-79). Mr. Garber 
revealed the victim testified further that he was “not clothed” 
and that he had been drinking. Mr. Garber did not recall any 
testimony concerning “violence or the complaining witness 
being put in fear of his life or limb.” Nor did he recall tes- 
timony concerning a card game. The witness explained that 
the hearing was brief; that after the Government asked ques- 
tions of the victim to establish probable cause, he cross-ex- 
amined only with respect to identity and appellants were held 
for the action of the Grand Jury. (J. A. 80.) Mr. Garber 
stated although he was not subpoenaed for trial, he was avail- 
able in the witness room (J. A. 81). 

On cross-examination Mr. Garber testified that on the day 
of trial he talked first with appellants’ trial counsel, then the 
defendants and awaited the possibility of being called as a 
witness (J. A. 83). 

On redirect examination Mr. Garber explained that triai 
counsel was of opinion that he “would not be of much value” 
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as.a witness for appellants, and reiterated that he considered 
his prospective role as a witness to be a mere possibility 
(J. A. 83). 

When Mrs. Bradshaw did not respond it was stipulated she 
would testify that appellant O’Shields had left clothing in the 
room occupied by the complainant; that he had rented rooms 
previously, left on occasions and reentered at one time (J. A. 
84). Since a dispute arose as to proposed testimony as to 
O’Shields’ rent being paid in advance, the court resolved that 
the matter was not material as long as the complainant ad- 
mitted that something had been left there (J. A. 85). 

Appellants waived their attorney-client privilege (J. A. 85) 
and their trial counsel, Mr. John J. Dwyer testified that during 
a conference with other defense counsel, appellants and Mr. 
Garber, testimony of the complaint was reviewed and Mr. 
Garber stated that he could not contradict Mr. Dillon. Mr. 
Dwyer did not feel, therefore, that the Court’s time should be 
wasted by calling Mr. Garber and so notified the latter. (J. A. 
86-87.) Mr. Dwyer denied that appellants asked him to call 
Mrs. Bradshaw. He further testified that appellants had in- 
formed him that Mrs. Brawshaw would testify that O’Shields 
had' rented the room before; that O’Shields was living with 
Cecil and had not rented the room on this particular occasion. 
Mr. Dwyer concluded that since Mrs. Bradshaw, according 
to appellants, could not testify that O‘Shields lived at the 
room, there was no point in calling her. (J. A. 87-88.) 

Mr. Dwyer testified that appellants said, “We can’t testify 
because we have half a dozen robbery convictions behind us.” 
Mr. Dwyer concurred and advised appellants, in response to a 
specific request, that their stories could be elicited through 
the police officer—the only other person who knew their stories. 
(J. A. 88-89.) Mr. Dwyer unequivocably denied that appel- 
lants specifically asked him to subpoena or have available at 
trial Mr. Garber, Mrs. Bradshaw or one “Haskell Scott”, or 
one George Mouldering (J. S. 90). He also denied that ap- 
pellants told him they desired to take the stand if Mr. Garber 
and Mrs. Bradshaw did not. Following Mr. Dwyer’s advice 
to appellants, it was their. decision not to testify in accord- 
ance with their original statement. (J.A.89.) 
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Appellant O’Shields then testified that the complamant’s 
testimony at trial as to “the way we went about robbing 
him” was in conflict with that at the preliminary hearing. He 
then contradicted Mr. Garber with respect to the complainant’s 
testimony on the preliminary hearing. (J.A.91.) O’Shields 
further testified he asked counsel to subpoena Mrs. Bradshaw 
and Mr. Garber (J. A. 91); that his rent was paid up at the 
time of the alleged crime (J. A. 92) and that Mr. Dwyer did 
not deny him the opportunity to testify (J. A. 92). O’Shields 
later gave evasive answers and finally testified that his counsel 
refused him the opportunity to testify, but admitted the dis- 
cussions related by Mr. Dwyer (J. A. 94-96). O’Shields denied 
that he had told counsel to subpoena one “Hazel Scott” or wit- 
nesses Other than Mr. Garber and Mrs. Bradshaw (J. A. 96). 

Appellant Cecil testified that counsel of his own choosing 
refused to subpoena four of five witnesses requested but told 
them that Mr. Garber would be on call. He stated that he 
did not request to take the stand, but that Mr. Dwyer had 
stated he would call O’Shields if Mrs. Bradshaw did not 
testify. Cecil then testified that it was immediately prior 
to trial that Mr. Dwyer stated he would call O’Shields since 
his wife was not going to testify (J. A. 98) and that one of the 
proposed witnesses would have given impeaching testimony. 
(J. A. 99.) 

On cross-examination, Cecil did not know what one “Grace 
Scott” would have testified, but related that one Mull- 
berry would have testified that Mullberry and Scott “were 
drinking in the house the night he claimed he lost his money” 
and that “Mullberry was there with Grace Scott when she 
got the money from Mr. Dillon” (J. A. 99). During equivocal 
testimony Cecil stated that he dd and did not give his attor- 
ney witness fees (J. A. 100). 

At the conclusion of appellants’ testimony, the court gave 
the following opinion (J. A. 101): 


“The Court is of the opinion that the two witnesses, 
Mr. Garber and Mrs. Bradshaw if called, wouldn’t have 
changed the result of the case in any way and wouldn’t 
have been of any material assistance as far as’ the de- 
fense of these two defendants are concerned. 
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- “The Court thinks their testimony with reference to 

‘.Mr. Dwyer is completely unreliable and unbelievable 
and I just refuse to believe that Mr. Dwyer, if the de- 
fendants insisted or either one of them, upon taking the 
stand and told Mr. Dwyer that, that he would have 
refused them the opportunity. 

“It is my opinion that the matter discussed with these 
defendants about the propriety of their taking the 
stand in view of their long records of prior convictions, 

' and that the defendants consented to the action that 
was taken as far as their taking the stand was 
concerned. 

“And the motion for a new trial will be denied and 
the defendants will be sentenced in due order.” 


Thereafter, appellants were sentenced after declining to make 
pre-sentence statements (J. A. 101-102). 


STATUTES AND RULES INVOLVED 


District of Columbia Code (1951), § 22-1801 provides: 


Definition and penalty.—Whoever shall, either in the 

_ night or in the daytime, break and enter, or enter 

without breaking, any dwelling, bank, store, warehouse, 

shop, stable, or other building, or any apartment or 

- room, whether at the time occupied or not, or any 

steamboat, canal boat, vessel, or other watercraft, or 

railroad car, or any yard where any lumber, coal, or 

_ other goods or chattels are deposited and kept for the 

purpose of trade, with intent to break and carry away 

any part thereof or any fixture or other thing attached 

' to or connected with the same, or to commit any crim- 

| inal offense, shall be imprisoned for not more than 
fifteen years. 


District of Columbia Code (1951), § 2901 provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching 
or by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, 
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is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 


Rule 5, Federal Rules of Criminal Procedure, provides: 


(a) Appearance before the Commissioner.—An offi- 
cer making an arrest under a warrant issued upon a 
complaint or any person making an arrest without a 
warrant shall take the arrested person without unnec- 
essary delay before the nearest available commissioner 
or before any other nearby officer empowered to commit 
persons charged with offenses against the United 
States. When a person arrested without a warrant 
is brought before a commissioner or other officer, a 
complaint shall be filed forthwith. 


Rule 30, Federal Rules of Criminal Procedure, in pertinent 
part, provides: 


Instructions.— * * * No party may assign as error 
any portion of the charge or omission therefrom unless 
he objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he ob- 
jects and the grounds of his objection. Opportunity 
shall be given to make the objection out of the hearing 
of the jury. 


SUMMARY OF ARGUMENT 


Appellants are precluded from raising the admissibility of 
exculpatory statements for the first time on appeal. More- 
over, it is apparent that appellants’ failure to object below 
was the product of planned strategy, as appellants desired the 
statements for their defense. In any event, the testimony of 
the officer is not barred by McNabb and Mallory, infra. Fur- 
thermore, even if the belatedly challenged statements of the 
officer are excluded, the evidence overwhelmingly supports 
the verdicts. 

The prosecutor’s summation and reply did not exceed the 
bounds of propriety. Patently, the summation was predicated 
upon the evidence and reasonable inferences drawn therefrom. 

454466—58-——8 : 
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Moreover, it was relevant to the issues at hand, and amounted 
to advocacy rather than testimony. It was clearly not an 
appeal to the emotions of the jury. Similarly, the prose- 
cutor’s reply was within the propriety of retaliatory remarks. 
Failure of several defense counsel to object below is indica- 
tive thereof. In addition, proper instructions from the court 
fully protected appellants’ rights, obviating plain error. In 
any event, the exceptional circumstances necessary before 
reversal for plain error is required are conspicuously absent 
from the record. 

The numerous attacks upon instructions to the jury are not 
substantiated by the record. The court fairly, properly and 
completely instructed upon all the essential questions of law. 
In the absence of specific requests or objections, more is not 
required. Appellants could not properly expect the Court to 
instruct upon all arguable points of evidence. 

Denial of appellants’ motions for a new trial was not an 
abuse of discretion. The trial and hearing conclusively show 
that appellants were ably defended, fairly tried and justly 
convicted. Moreover, the sentences on housebreaking run- 
ning concurrent with robbery—which appellants cannot re- 
fute—obviates any reason to reverse the judgment of the jury. 


ARGUMENT 


I. Appellants’ statements were properly admitted 
into evidence 


Relying upon Fed. R. Crim. P. 5, the McNabb case,* the so- 
called Mallory rule? and others,° appellants contend that 
statements obtained by the police during an alleged illegal 
detention were improperly admitted into evidence. However, 
appellants do not contend that the statements were the result 
of force or inducement. A study of the record, particularly 
in light of the cases relied upon, reveals no error. 


+318 U. S. 332 (1943). 

7 Mallory v. United States, 354 U. S. 449 (1957). 

* Upshaw v. United States, 335 U. S. 410 (1948) ; Watson v. United States, 
U. S. App. D. C. ——, 249 F. 2d 106 (1957) ; and Akowskey v. United 
States, 81 U. S. App. D. C. 353, 158 F.. 2d 649 (1946). 
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Appellants did not object, either before or during trial, to 
the admissibility of statements made to Detective Antonelli 
about 2:20 a. m. at the time of arrest ‘ or their statements later 
made about 6:30 a. m. while at the precinct.’ Moreover, the 
record reflects that their statements, designed to be exculpa- 
tory in nature ® were not only relied upon for their defense 
(J. A. 61-68, 66), but that it was appellants’ planned strategy 
to have their statements elicited from the police officers— 
since neither appellant desired to testify because of having 
“half a dozen robbery convictions” (J. A. 88-89, 93-94, 98). 
The record further reflects that appellants failed to complain 
of this alleged error in their motions for a new trial (J. A. 1-4, 
5-9). Thus, for the first time appellants contend that the 
trial court, sua sponte, should have excluded testimony they 
desired, and that failure to do so constitutes reversible error. 

These precise contentions were rejected by this Court in 
Lawson v. United States, —— U.S. App. D. C. —, F. 
2d (No. 18697, decided October 3, 1957), wherein the 
Court stated :* 


“* * * anpellant urges error in the admission of certain 
statements made to police officials after his arrest in 
the early morning hours and before he was taken before 
a committing magistrate. He relies upon Mallory v. 
United States, 354 U. S. 449. But no trial objection 


“The officer testified that appellants denied being at the victim’s premises 
(J. A. 40-41). 

*The officer testified that he responded to the central cell block about 
6:30 a. m. pursuant to a call, and received the victim’s watch found in the 
patrol wagon. When the watch was shown to O’Shields, he admitted it 
belonged to the victim, but explained that he had purchased the same from 
the victim for six dollars and that, in a card game indulged in by the three 
of them, he had won back a dollar. He further explained that the stretch- 
band was probably broken when he tried to dispose of the watch in the 
patrol wagon—a disposition made since he didn’t want to be charged with 
robbery. Cecil, upon interrogation, admitted that appellants were in the 
victim’s apartment, but explained that he knew the complainant and that 
the thirty-five dollars found in the card compartment of his wallet was 
won by him from the complainant in a card game which lasted for several 
hours (J. A. 42-44). 

* See footnotes 4 and 5. 

*See also Perry v. United States, —— U. S. App. D. C. ——, —— F. 
2d ——, (No. 14058, decided December 12, 1957) (Slip op. p. 3, n. 2). 
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' was made to the evidence, so that we are not required 

to decide the question of its admissibility, and the 
evidence is of a character and appears in a context 
which does not lead us to do so in our discretion.” 
[Footnotes omitted. ] 


Thus, since appellants failed to object to the admissibility 
of their statements below, they are precluded from doing so 
on appeal. Moreover, because appellants’ planned strategy 
was to elicit their stories from the mouths of the police officers, 
what the Court further said in Lawson (n. 1), is even more 
appropriate here: 

“Tt might well be that objection was not made because 
' the whole of what was said was thought to be helpful 
to the defendant.” 


In the instant case, there is no doubt that objection was not 
made because “the whole of what was said was thought to be 
helpful to the defendant(s).” Appellants’ position at trial, 
thus, renders their present position untenable. 

Prescinding from the procedural aspects and appellants’ 
planned strategy, it is clear that appellants’ statements made 
immediately upon the scene of arrest were not during an “un- 
necessary delay” and thus are not subject to exclusion. Cf. 
Perry v. United States, supra; United States v. Mitchell, 322 
U.S. 65 (1944).° 

The doctrine enunciated in Perry and Mitchell, supra, also 
restricts the question of alleged illegal detention as to appel- 
lants’ second and final statements to the interval between the 
time the watch was found (after 2:20 a. m.) and 6:30 a. m., 
when the final statements were given, since detention there- 
after does not retroactively invalidate the statements. Thus 


the time element involved is less than four hours.°® 


* This aspect is impliedly conceded by appellants late in their argument 
wherein they contend “no further delay was warranted beyond the time the 
watch was found.” (Br. p. 30). The watch was found after exculpatory 
statements were made at the scene of arrest. 

* After arrest at 2:20, appellant’s wife was transported to the Women’s 
Bureau after which appellants were taken to the central cell block where 
the watch was discovered in the patrol wagon (J. A. 40-41). 
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Contrary to appellants’ contention, the record does not re- 
flect that they were questioned during their comparatively 
brief stay before the arrival of Detective Antonelli (J. A. 48, 

52), who alone conducted what was apparently brief interro- 
gations and received appellants’ voluntary statements (J. A. 
43-44). 

Mallory cautions that Rule 5 (a), requiring arresting officers 
to arraign an accused “without unnecessary delay * * * does 
not call for mechanical or automatic obedience,” so as to 
preclude questioning by police, although it does enjoin delays 
“of a nature to give opportunity for extraction of a confession” 
upon which to predicate “probable cause.” *° Appellants con- 
ceded that the arrest was not without “probable cause,” as it 
was in Mallory and apparently in Akowskey v. United States, 
81 U. S. App. D. C. 353, 158 F. 2d 649 (1946). The record 
militates against a contention that the interval between find- 
ing the watch and the final statements was for the purpose of 
extracting confessions or allegedly “inculpatory statements” 
(Br. p. 26). Corroborating our view that this contention is 
sheer conjecture is the fact that appellants did not, nor do 
they now, contend that their statements were given involun- 
tarily as a result of force or inducement of any nature. 

Moreover, the statements made to the officer were exculpa- 
tory rather than inculpatory.“ Otherwise, appellants would 
not have planned before trial to “get their stories across” 
through the testimony of the police. 

Since Mallory prohibits delay “of such a nature to give op- 
portunity for extraction of a confession” and the McNabb 
Rule is a federal rule of evidence which prohibits the intro- 
duction of incriminating confessions, it is submitted that the 
same rule was not intended to bar the introduction of exculpa- 
tory statements. In general see II Wigmore on Evidence, 
§ 293; IV Wigmore on Evidence, §§ 1048, 1144; VI Wigmore 
on Evidence, § 1732. The untrustworthiness of involuntary 
confessions decried in McNabb should not attach in cases 
where statements of the accused are consistent with innocence. 


» 354 U. S, at 454456. 
= See footnotes 4 and 5, supra. 
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If the statements of appellants were believed, neither a house- 
breaking nor robbery was perpetrated on the complainant. 

Perhaps in no other type of case is the wisdom of the Law- 
son doctrine more apparent than in the instant case. On a 
record where appellants failed to object below, and failed to 
ascertain why Detective Antonelli was not or perhaps could 
not be contacted before the expiration of four hours, they 
contend that the delay was unnecessary. It is submitted that 
any omissions as to the reason for the delay is evidence that 
appellants failed to sustain their burden of proving that the 
delay was the cause of their statements or that the delay was 
unnecessary.” The Court should not be required to indulge 
in speculations suggested by appellants. 

Finally, the evidence in the instant case cries out for convic- 
tion even if the exculpatory statements are omitted. The vic- 
tim clearly related the manner in which his apartment was 
unlawfully entered and he robbed of his watch and money. 
The circumstances leave no doubt that the entry was made 
without consent and for the specific intent to rob the victim. 
In light of this record, especially with mere exculpatory state- 
ments—desired by appellants for their defense—there is no 
cause to reverse. Schowers v. United States, 94 U. S. App. 
D. C. 374, 377, 215 F. 2d 764, 765 (1954); Tyler v. United 
States, 90 U. S. App. D. C. 2, 8-9, 193 F. 2d 24 (1951), cert. 
denied, 343 U.S. 908. The convictions here do not rest upon 
confessions and/or incriminating statements as in Mallory, 
Upshaw, McNabb, or Watson, supra. Nor are their extended 
interrogations and long delays with intended productive con- 
fessions present in the instant case. It cannot be seriously 
contended that appellants were convicted out of their own 


*™Cf. United States v. Walker, 176 F. 2d 564, 567 (2nd Cir. 1949). Pat- 
terson v. United States, 183 F. 2d 687, 691 (5th Cir. 1950). It is logical 
to assume that at least a percentage of the four hours were used to‘make 
the lineup sheet on Mrs. Cecil, checkout her detailed exculpatory state- 
ments (J. A. 44), and search the premises and vicinity for the victim’s 
watch. Appellants’ contention that time should not have been consumed 
to investigate the victim’s premises (Br. 30) is,apparently inconsistent 
with a subsequent position (Br. 41, footnote 11). 

* The instant case was tried prior to the decision in Mallory. 
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mouths—nor that the delay was for such a purpose, nor that 
the delay was unnecessary. 


II. The summation and reply of the prosecutor did not exceed 
the bounds of propriety 


Appellants contend that certain alleged remarks of the pros- 
ecutor were prejudicial to their rights. The specifically al- 
leged remarks are dealt with hereinafter ad seriatim. 

Appellants’ first specific contention that the prosecutor 
elicited sympathy for the victim by appealing to the jury’s 
emotions (J. A. 32) is clearly unwarranted. When taken in 
context, the summation reflects that the prosecutor’s refer- 
ence to the “sincerity, honesty and integrity” of the complain- 
ant was merely an argument upon the credibility of the wit- 
ness and the manner in which the prosecutor believed the 
witness “impressed” the jury, notwithstanding a lack of the 
witness’ formal education and complete clarity concerning the 
sequence of all the events (J. A. 58). Credibility was the 
only question for the jury, hence it was indeed material. 
A fortiori, the complainant’s attitude an demeanor were ma- 
terial. More important, the argument was based upon the 
evidence, since the complainant was observed by the jury, had 
testified that he could neither read nor write (J. A. 25) and 
further that the sequence of events were blurred by his fright- 
ened (J. A. 31) excited and upset condition (J. A. 36). 

Likewise, the complainant had testified that appellant Cecil 
handed him an almost full half-pint bottle of whiskey, and 
said, “drink all of that” (J. A. 22) or “come on, drink this up” 
(J. A. 32) or “Drink this” (J. A. 36). Thus, the prosecutor’s 
argument. that appellants “tried to make him drink some 
whiskey to get him drunk” was also based upon the evidence. 
It is not unreasonable to infer that the expressions of Cecil 
were an order and that more than a half-pint of whiskey would 
make the complainant drunk. 

Thus, it is clear, contrary to appellants’ conclusion, the 
prosecutor did not “plant in the jury’s mind the suggestion 
that the appellants were such monstrous creatures that they 
tried to force liquor down the throat of an unwilling and azling 
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old man in order to make him drunk so that they could per- 
petrate some misdeed.” [Br. 32-33, italics supplied.] Only 
by misconstruction and inversion of the prosecutor’s argu- 
ments within his summation, coupled with sheer conjecture, 
can such a deduction be made. For it was not until after the 
prosecutor had commented upon the complainant’s attitude, 
demeanor, credibility, and his testimony with respect to the 
crimes did the prosecutor argue that appellants tried to make 
the complainant drink the whiskey “to get him drunk” (J. A. 
58). ‘Moreover, although the complainant was referred to as 
“this old gentleman,” he was at no time referred to as “ailing,” 
nor was the reference made as interwoven by appellants.’ 
The record reflects that the latter reference was made while 
rebutting appellants’ theory of defense (J. A. 59).** 

From the foregoing, it is patent from the record, that when 
taken in context there was a “basis of fact for [the] assertions” 
of the prosecutor with respect to the complainant’s attitude 
and demeanor as it affected his credibility, Pritchett v. United 
States, 87 U. 8. App. D. C. 374, 185 F. 2d 438, 440, (1950). 
cert. denied, 341 U. S. 905; that his comments im general 
were “relevant to the issues at hand.” United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150, 239 (1940), and 
amounted to advocacy rather than testimony. United States 
v. Battiato, 204 F. 2d 717 (7th Cir. 1953). Under such cir- 
_cumstances it is clear that the prosecutor did not appeal to the 
emotions of the jury or exceed the bounds of propriety. 

In any event, although the prosecutor did not argue the 
contentions urged by appellant, the record compels a con- 
clusion that had such arguments been made, the inferences 
would not be inconsistent with the victim’s testimony. For 


“It'may well be that the complainant appeared older than his chron- 
ological age of fifty-eight years (R. 4). 

* When taken in this context the materiality of the reference to the 
victim as “this old gentleman” (59, 60) was argument to the jury that 
neither age nor “drinking” relied upon by appellants, inter alia, to impeach 
the victim’s credibility was effective, for the victim’s testimony as to the 
crimes was clear and corroborated (J. A. 58, 59). 
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as noted in Saunders v. United States, 239 F. 2d 145, 148 (10th 
Cir. 1956): 


“A reasonable range of latitude is to be allowed counsel 
in drawing inferences and deductions from the facts and 
circumstances shown in the trial and in commenting 
thereon.” 


This Court voiced the same doctrine earlier in Pritchett v. 
United States, supra. 

Appellants’ final specific contentions that the prosecutor 
suggested appellants’ “failure to come to the witness stand or 
to present any evidence to refute * * * various suspicious 
circumstances” (J. A. 33, 39) is not substantiated by the 
record. Admittedly, the prosecutor did not directly comment 
upon appellants’ failure to testify (Br. 33). It should be 
noted that at no time did the prosecutor comment upon ap- 
pellants’ failure to submit “evidence to explain * * * [their] 
statements to the police,” or their failure to testify or “to 
present any evidence” through any other witness (Br. 33). 
When taken in context, the argument was nothing more 
than a critical analysis of appellants’ defense submitted to 


the jury through appellants’ counsel and statements made to 
the police officers. In his analysis, the prosecutor argued in 
pertinent part (J. A. 59): 


“But we do know that a watch belonging to the com- 
plaining witness in this case—that corroborates him, 
ladies and gentlemen. 

“He told you that the man came in and first snatched 
his watch from his arm. Defendant told the police 
officer according to his testimony, that he purchased it 
from him for $5. How does the defense account for 
that watch strap being broken? Isn’t that corrobora- 
tion of what Mr. Dillon says, that it was snatched from 
his arm? Not one scintilla of evidence to refute him 
on that, ladies and gentlemen, and just as that can’t be 
refuted the other evidence can’t be refuted. But after 
having snatched it from him or, we will say, after they 
had bought it from him why did they drop it in the 
patrol car?” 
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Patently, the argument was to the effect that the physical evi- 
dence corroborated the complainant as to a specific point and 
that the evidence adduced through the complainant remained 
uncontradicted, as well, on the other aspects of his testimony, 
due to the illogical explanations of the defense. 

It is well established that “an argument that the evidence 
of the government is uncontradicted or unexplained” does not 
offend the rule against self-incrimination. Carlisle v. United 
States, 194 Fed. 827, 830 (4th Cir. 1912). In Lefkowitz v. 
United States,* the rule was stated and restricted thusly: 


“Tt is only objectionable to comment upon the failure of 
the defendant personally to testify; and if at the close 
of the whole case any point stands uncontradicted, such 
lack of contradiction is a fact, an obvious truth, upon 
which counsel are entirely at liberty to dwell.” [Italics 
supplied. ] 


See also Smith v. United States, 234 F. 2d 385 (Sth Cir. 1956) ; 
Jamail v. United States, 55 F. 2d 216 (5th Cir. 1932). Clearly 
there is no impropriety in the foregoing remarks. 

Nor is there any merit to appellants’ contention that subse- 


quent comment was improper or prejudicial. For at no time 
did the prosecutor argue that “the smart lawyers” of the de- 
fense “would have brought forth evidence favorable to the 
appellants had there been any” (Br. 33). While again argu- 
ing credibility of the complainant, the prosecutor replied in 
pertinent part (J. A. 60): 


“Tf he [the victim] had been a man of ill reputation it 
would have been brought out from that witness stand. 
“You have smart lawyers here and they would have 
brought it [ill reputation] out.” 

Suffice it to add that the record militates against a contention 
that the prosecutor had reference to probative evidence for 
appellants or that the phrase “smart lawyers” was intended 

and received as other than a compliment (J. A. 60). 
Nor is there any rational connection between the prose- 
cutor’s summation and his reply to an admittedly erroneous 
statement of the evidence (Br. 33-34). Moreover, the prose- 


* 273 Fed. 664, 668 (2nd Cir. 1921). 
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cutor’s retaliatory remark*’ that the counsel had “inadvert- 
ently * * * twisted the evidence some” admits that appel- 
lants had presented a defense—although counsel inadvertently 
misstated the evidence thereon; rather than they failed to 
present a defense or to testify. 

Likewise, the “excuse” suggested by the prosecutor—that 
able counsel “had nothing to fight with,” but was “doing the 
best he can with what he has” is clearly a reference to the 
inadvertence rather than a failure of appellants to testify. 
The intendment, if more, could only be that the complainant’s 
version was uncontradicted in view of illogical explanations 
(J. A. 67). Such a statement, as noted supra, is not improper. 

The totality of the prosecutor’s remarks were no more than 
a rebuttal to the theory of defense, and certainly no more, 
if as much as, “a severe denunciation of the crime and conduct 
of the defendant[s], followed by an impassioned appeal for 
{their] conviction[s]”, which does not require reversal. Funk 
v. United States, 16 App. D. C. 478 (1900) .”* 

Finally, it is submitted that no objections to the alleged 
prejudicial remarks were made either at the trial or on the 
motion for a new trial. It is axiomatic that in the absence of 
exceptional circumstances, error may not be predicated on 
alleged improper remarks of the prosecutor where the error 
is not preserved. United States v. Socony-Vacuum Oil Co., 
supra; Wheeler v. United States, 93 U. S. App. D. C. 159, 
211 F. 2d-19 (1953), cert. denied, 347 U.S. 1019. Cf. Stewart 
v. United States, —— U.S. App. D. C. ——, 247 F. 2d 42, 
(1957). For even in the face of objections, in order to require 


* Remarks otherwise improper are allowed in retaliation. Baker v. 
United States, 115 F. 2d 533, 544 (8th Cir. 1940), cert. denied, 312 U. S. 692. 
* Appellants’ apparent reliance upon AzDin v. United States, 232 F. 2d 


283, 285-286 (9th Cir. 1956) ; Steele v. United States, 222 F. 2d 628, 631 - 


(5th Cir. 1955) and Lee v. United States, 37 App. D. C. 442, 445-448 (1911) 
are misplaced. For neither suggestion of the existence of more evidence 
in Lee, nor the argument on nonezistent facts in AzDin, nor the giving of 
personal opinion coupled with an expressed link between the prosecutor, 
judge and jury are here present. Since it is patent that the 2zholly irrele- 
vant passionate appeals of Viereck v. United States, 318 U. S. 236 (1943) 
dehors this record, appellants have failed to cite any authority to support 
their contentions. 
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reversal, the language “must have been plainly unwarranted 
and clearly injurious.” Mellor v. United States, 160 F. 2d 757, 
765 (8th Cir. 1947), cert. denied, 332 U.S. 848." That such 
plain error does not exist in the face of conclusive evidence of 
guilt is apparent from the fact that three defense counsel at 
trial and two on the motion for a new trial failed to object to 
either of the alleged errors raised for the first time on appeal. 
Cf. Shelton v. United States, 83 U. S. App. D. C. 257, 169 
F. 2d 165 (1948), cert. denied, 335 U.S. 834. 

In any event, the trial court did not abuse its discretion in 
arresting the alleged prejudicial remarks sua sponte, for the 
remarks were within the bounds of propriety and the court’s 
instructions adequately informed the jury of appellant’s rights 
not to testify (J. A. 74), Milton v. United States, 71 App. 
D. C. 394, 110 F. 2d 556, 558 (1940), as well as upon other 
essential questions of law (J. A. 69-75). Thus, appellants 
have failed in their “burden of showing essential unfairness 
* * * not as a matter of speculation but as a demonstrable 
reality.” Buchalter v. New York, 319 U.S. 427, 431 (1943). 
Especially is this true since proper instructions from the trial 
court preclude reversible error. Lawson v. U. S., supra. 


III. The instructions were complete and proper 


Appellants maintain that the instructions were “prej- 
udicially deficient in several respects” (Br. 36-49). How- 
ever, since no objections were noted below, appellants are 
precluded from raising these points on appeal. Rule 30, F. R. 
Cr. P., Pitts v. United States, 99 U.S. App. D. C. 63, 237 F. 
2d 217 (1956); Villaroman v. United States, 87 U.S. App. 
D. C. 240, 184 F. 2d 261 (1950) (reversed on other grounds). 
In any event, error is not apparent, certainly not plain error. 
Cf. Rule 52 (b), F. R. Cr. P. 


* Pleas for the enforcement of the law much more vigorous than in the 
instant case have not required reversal on appeal. See United States v. 
Socony-Vacuum Oil Co. supra; Beard v. United States, 222 F. 2d 84, 9 
(4th Cir. 1955), cert. denied, 350 U. S. 846; DeLorenzo v. United States, 
95 App. D. C. 74, 219 F. 2d 506 (1955); Mellor v. United igi pe gh 





—- (No. 13691, decided October 25, 1957). 
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Appellants contend that the trial court erred in the follow- 
ing respects: (1) failing to call the jury’s attention to certain 
circumstances and testimony of the complaint “from which 
the jury might draw” favorable inferences when the court had 
recited the Government’s contentions (J. A. 37, 40, 44-46); 
(2) instructing upon the nature of admissions at the wrong 
juncture (J. A. 39); (3) failing to instruct upon a missing 
witness (J. A. 41); (4) implying that the crimes were com- 
mitted by appellants and not a third defendant (J. A. 48-49); 
(5) stating the evidence in an argumentative vein (J. A. 38); 
(6) not properly defining admissions (J. A. 40); (7) failing 
to instruct upon the essential elements of the crimes and the 
necessity for proof of each beyond a reasonable doubt (J. A. 
41-43) ; and (8) failing to instruct “that the jury could return 
@ verdict of not guilty as to appellants upon both charges or 
either charge * * *” (J. A. 47).” 

Appellants’ contentions enumerated one through three are 
patently without merit since, for the most part, they involve 
arguable points of evidence upon which in the words of this 
Court, “Counsel could not properly expect the Court sua 
sponte to instruct * * *” McCall v. United States, 89 U.S. 
App C. C. 153, 155, 191 F. 2d 470, 472 (1951). Moreover, 
comment is absent in the record. A mere recitation of the 
Government’s contentions is not synonymous therewith. In 
any event, the recitation was not argumentative, was within 
the province of the court,” and fully protected appellants 


> Some of the same contentions are made elsewhere in appellants’ brief, 
particularly in their point alleging misconduct of the prosecutor. See Ap- 
pellants’ Brief, pp. 32, 34 and 35. 

= Appellants cite no cases to the contrary. 

= Compare the strong comments in Wigbor v. United States, 163 U. S. 632, 
658 (1896) and Bishop v. United States, 71 App. D. C. 132, 107 F. 2d 297, 
303 (1989). There, the Supreme Court and this Court respectively held 
that even comments—based, as here, upon uncontradicted testimony—made 
by the court during a recapitulation of the evidence are not objectionable 
where no rule of law is incorrectly stated and factual determinations are 
left for the jury. 
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rights.* Indeed, the-recitation embraced the exculpatory 
statements of appellants, as well as facts allegedly favorable to 
appellants, concerning their arrest and identification by 
O’Shields former landlady.* And following the recapitu- 
lation, the court admonished (J. A. 73): 


“Fach of these defendants, as I have said previously, 
has entered a plea of not guilty and deny, each of them, 
that they participated in any way with the house- 
breaking and robbery charges.” 

In view of the proper instructions on the elements of the 
crimes in issue, credibility of witnesses, weighing of evidence, 
finding of facts, elements of the crimes, burden of proof, rea- 
sonable doubt presumption of innocence, the weight to be ac- 
corded admissions, the absence of an unfavorable inference 
from appellants’ failure to testify, and the impartiality which 
must surround the jury’s deliberations, suffice it to say that 
the court instructed upon the “essential questions of law” * 
and did not imply guilt of appellants as to either crime 
charged.* 


= Appellant’s reliance upon Starr v. United States, 154 U. 8. 614 (1894) 
and Burke v. Maxwell, 81 Penn. St. 139 (1896) are misplaced, for the 
uncommon degree of indignation in the former and the intense impartiality 
in the latter are not present in any degree in this record. Appellants’ 
reliance upon McKenzie v. United States, 75 App. D. C. 270, 126 F. 2d 533 
(1942) is equally misplaced (Br. 37, 44), for the instant case is unlike 
McKenzie where the conviction in a rape “death case” rested solely upon 
the complainant’s conflicting statements of identity, opposed by strong 
character evidence and an unshakable denial of guilt. Nor are we here. 
confronted with ambiguous instructions as to motivation for identity, 
without the proper instruction that a not guilty verdict is required if 
the circumstances of identity were not convincing beyond a reasonable 
doubt. There is no question below concerning identity or motivation there- 
for. Appellants defense admitted their presence at their victims’ premises 
(J. A. 61-63). Hence, the crucial instruction of McKenzie was not war 
ranted below. ' R 

™*No doubt the facts as to arrest and identification would not be con- 
sidered favorable by every defendant. 

* Kinard v. United States, 68 App. D. C. 250, 252, 96 F. 2d 522 (1988). 

“The propriety of the court’s instructions is not altered by the fact 
that the evidence presented as to a third defendant required an instruc- 
tion ‘upon the law of principles. Moreover, the court’s reference to “what 
was going on inside there” must be taken in context with the court’s ref- 
erence to the “alleged housbreaking and robbery.” Thus, when taken in 
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. ‘The contention enumerated six must fall for the court’s in- 
struction as to admissions was proper and adequate (J: A. 74). 

Contentions enumerated seven and eight are refuted by the 
following portions of the court’s instructions. At the outset, 
the court instructed (J. A. 69): 


2. 2 & 2 > 


“Now, to this indictment the defendants, and each of 
them, have entered a plea of not guilty and thus they 
put in issue each and every essential allegation of each 
of the two counts of the indictment.” 


Thereafter, the court instructed (J. A. 70): 


* * * * * 


“Tt is a rule of law that every defendant in a criminal 
case is presumed to be innocent and this presumption 
of innocence relates to every essential element of the 
offense and attaches to him throughout the trial until 
overcome by legal evidence which establishes his guilt 
beyond a reasonable doubt. It is also a rule of law that 
the burden of proof is upon the Government to prove 
the defendant guilty beyond a reasonable doubt. 

“Now, proof beyond a reasonable doubt does not mean 
proof beyond all doubt whatsoever. It does mean 
proof to a moral certainty and not necessarily proof to 
an absolute or mathematical certainty. By a reason- 
able doubt, as its name implies, means a doubt based 
on reason. 

If after an tmpartwal consideration of all the evidence 
you can say to yourselves that you are not satisfied of 
the defendants’ guilt then you have a reasonable doubt. 
If the evidence is as consistent with innocence as with 
guilt or if the Government has merely proved that there 
is a strong probability that the facts charged are true 
then the Government has not sustained its burden.” 


context the court has reference to the charges in the indictment rather 
than the actual commission of the crimes (J. A. 73). Likewise, counsel 
for Mrs. Cecil did not infer appellants’ guilt. When taken in context, his 
argument was for appellants’ innocence (J. A. 66). 
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“But, on the other hand, if after such impartial con- 
sideration of the evidence you can truthfully and can- 
didly say to yourselves that you have an abiding convic- 

- tion of the defendants’ guilt, such as you would be will- 
ing to act upon in the more weighty and important 
matters pertaining to your own affairs, then you have 
no reasonable doubt.” [Italics supplied.] 


After instructing upon es of witnesses, the court con- 
tinued (J. A. 71-72): 


* * * * Ad 


“The provisions of the District of Columbia Code as 
to housebreaking provides that whoever shall, either in 
the night or in the day time, break and enter or enter 

_ without breaking, any dwelling, bank, store, warehouse, 
_ shop, stable, or other building, with intent to break and 
_ carry away any part thereof or any fixture or other 
_ thing attached to or connected with the same or to com- 
mit any criminal offense, shall be guilty of house- 
breaking. 
| “Now, you notice one of the elements of the offense 
is that there shall be an intent to break and carry away 
_ any part thereof or fixture or other thing or to commit 
@ criminal offense. Now, intent cannot be proved 
directly because we cannot fathom the processes of the 
' human mind. Intent must be inferred from the cir- 
cumstances as disclosed by the evidence in the case. 

“Now, then as to robbery, robbery is defined in the 
District of Columbia Code as follows: Whoever, by 
force or violence whether against resistance or by sud- 
den or stealthy seizure or snatching or by putting in 
fear, shall take from the person or immediate actual 
possession of another anything of value is guilty of 
robbery.” 


The court then recited the contentions of the Government, 
reminded the jury as to appellants’ denials, instructed upon 
the law of principals, admissions, and appellants’ right to re- 
main silent. Thereafter the court concluded (J. A. 74-75): 


* * * * * 
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a 

“A written form of verdict is being submitted to you 
YY which provides two spaces for each of the defendants 
¥ for you to indicate the word “guilty or the words.“not 
a guilty” on each of the two counts of the indictment. 


You will fill in those spaces as far as each defendant is 
concerned covering both counts. Have the verdict 
= signed by the foreman or forewoman, have it dated and 
| returned to this Court. 

_ “Consider this matter in the light of the instructions 
that I have given to you, ladies and gentlemen. You 
must use the same practical approach, the same ordi- 
nary common sense, the same intelligence that you 
would employ in determining any other important mat- 
ter that you have occasion to decide in the course of 
your everyday experiences. 

“You are aware, of course, that your verdict must be 
unanimous. 

“Upon reaching the jury room you will first select a 
foreman or forewoman from among yourselves who will 
preside over your deliberations and speak for you in 
returning your verdict. 

“Then you will proceed to reach a verdict impartially, 
without sympathy, passion, or prejudice or emotion of 
any kind one way or the other. 

“Anything further? 

“Mr. BLacKWELL. The Government is satisfied, Your 
Honor. 

“Mr. Dwyer. Weare satisfied, Your Honor. 

“Mr. Davis. We are satisfied, Your Honor.” [Italics 
supplied. ] 

From the foregoing it is clear that the court not only in- 
structed upon the elements of the crimes charged, but upon 
the burden of proof with respect to each element, as well as 
upon the alternative verdicts of “guilty” or “not guilty” with 
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respect to each charge in the indictment. Hence, the infirmi- 
tives of McAffee v. United States,” and Williams v. United 
States, * are not here present.” 

Thus, a study of the charge, especially when read as a whole 
reveals that the jury was fully and fairly instructed. The 
court instructed upon the “essential questions of law.” In 
the absence of requests or objections, more is not required. 
Kinard v. United States, supra. 


IV. Appellants’ motion for a new trial was properly denied 


Appellants contend that the trial court abused its discre- 
tion in not granting their motions for a new trial based upon 
the grounds that their retained trial counsel, Mr. John J. 
Dwyer, despite requests, refused to subpoena certain witnesses 
(Br. 50, 52, 54) and to call appellant O’Shields as a witness 
for appellants (Br. 54). 

The record militates against such a contention. The rec- 
ord reflects that the court had before it exculpatory affidavits 
of appellants (J. A. 3-4, 5-9) which conflicted with their ex- 
culpatory statements given the police (J. A. 40-41, 43-44), 
and relied upon at trial for their defense (J. A. 54, 61-63). 
In addition, appellants’ testimony at the hearing of their mo- 
tions was not only evasive in critical respects (J. A. 92-96, 
99-100), but contradicted Mr. Garber (J. A. 79, 91), con- 
flicted with their affidavits (J. A. 8, 97; 6, 96; 7, 99) as well 
as with each other’s (J. A. 95-98). 

Contrasting the foregoing, the court hed the unequivocal 
testimony of Mr. Dwyer which clearly indicated that during 
the several conferences with appellants, they at no time spe- 
cifically requested him to subpoena any witnesses. Mr. 
Dwyer’s testimony showed conclusively that appellants did 
not desire and did not request to testify themselves because of 
“half a dozen robbery convictions” (J. A. 86-90). 

Moreover, Mr. Garber, defense counsel at the preliminary 
hearing who appellants contend they desired as a witness, sub- 


770 App. D. C. 142, 105 F. 2d 21 (1989). 

*76 App. D. C. 299, 181 F. 2d 21 (1942). 

*” The deficiencies of both McAffee and Williams, with respect to lesser 
included offenses are not present herein. 
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stantially corroborated the victim’s testimony at trial, as to 
the mode of entry and the robbery (J. A. 79-80). Thus, Mr. 
Garber’s testimony reveals the wisdom Mr. Dwyer exercised 
in not calling the former, after a conference between all parties 
concerned (J. A. 87).*° Likewise, Mr. Dwyer exercised: sound 
discretion in not calling Mrs. Bradshaw, the landlandy, since, 
according to appellants, O’Shields was living with Cecil and 
Mrs. Bradshaw could not testify that O’Shields had rented the 
room on this particular occasion (J. A. 87-88).™ 

Under the foregoing circumstances, the following appro- 
priate order was entered (J. A. 101): 


“The Court is of the opinion that the two witnesses, 
Mr. Garber and Mrs. Bradshaw, if called, wouldn’t have 
changed the result of the case in any way and wouldn’t 
have been of any material assistance as far as the de- 
fense of these two defendants are concerned. 

“The Court thinks their testimony with reference to 
Mr. Dwyer is completely unreliable and unbelievable 
and I just refuse to believe that Mr. Dwyer, if the de- 
fendants insisted or either one of them, upon taking 
the stand and told Mr. Dwyer that, that he would have 
refused them the opportunity. | 

“It is my opinion that the matter was discussed with 
these defendants about the propriety of their taking 
the stand in view of their long records of prior convic- 
tions, and that the defendants consented to the action 
that was taken as far as their taking the stand was 
concerned. 

“And the motion for a new trial will be denied and the 
defendants will be sentenced in due order.” 


Finally, the record reflects that Mr. Dwyer conducted 
strenuous cross-examination and gave a vigorous argument in 
defense of appellants. 


»“The record does not show that counsel could have rebutted the prose- 
 quator’s evidence * * *” Burton v. United States, 80 U. S. App. D. C. 208, 
151 F. 24:17, 19 (1945), cert. denied, 326 U. S: 719. 

= Although appellant named other witnesses in their testimony, they did 
not do so in their affidavits and Mr. Dwyer denied ever hearing of any 
other witness. Mr. Dwyer exercised “good trial strategy.” Cf. Burton v. 
United States, supra, 151 F. 2d at 18. 
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From the foregoing it is patent that appellants were not de- 
nied a fair trial by counsel of their own choosing, and that the 
trial court has not demonstrated a clear abuse of discretion. 
Cf. Battle v. United States, 92 U.S. Appl. D. C. 220, 206 F. 
2d 440 (1953). What this Court stated in Wyche v. United 
States ** is particularly applicable here: 


“For present counsel to suggest that this [C]ourt ascribe 
@ meaning to trial counsel’s conduct which was specific- 
ally denied by that counsel is to ask that the [C]ourt 
substitute its judgment of trial tactics for that of the 
lawyer in the forum. This [C]Jourt has refused to 
make such substitution.” 


Finally. appellants’ specific contentions were made and 
specifically rejected in Ingram v. United States, 938 U.S. App. 
D. C. 307 (1954). There, it was held that denial of a motion 
for a new trial based upon the grounds that her “trial counsel 
‘refused to permit her to testify’ and failed to introduce certain 
other testimony” was not an abuse of discretion. 

It is apparent that appellants were ably defended, fairly 
tried and justly convicted. There is no reason to reverse the 
judgment of the jury. Moreover, since appellants cannot 
refute robbery of the victim’s watch by any of the witnesses 
allegedly desired, concurrent sentences obviates the necessity 
for reversal. Wanzer v. United States, 93 U.S. App. D. C. 412, 


208 F. 2d 45 (1953). 
CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
' Ourver GascH, 
United States Attorney. 

Lewis CaRROLL, 

JoEL D. BLACKWELL, 

Harry T. ALEXANDER, 
Assistant United States Attorneys. 


“90 U. S. App. D. C. 67, 193 F. 2d 708, 704 (1951), cert. denied, 342 U.S. 
943. See also Felton v. United States, 83 U. S. App. D. C. 277, 170 F. 24 153, 
154 (1948), cert. denied, 335 U. S. 831. 
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102, 9-11) . Judgments were entered on March 26, 1957. Notices of Appeal 
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STATEMENT OF THE CASE 


teem 


| 
1 


~ 


Arrest And Preliminary 7 Hearing =a os “Sages | 
| 


Max N. Ceeil, Odom-s. O' Shields, Appellants, ond Appellant Cecil's 


wife, Bvelya M.. Cecil, vere indicteé and tried | for bousebreatcits and 


et 4 


ms i 


robbery. c 4.1). a ee 5 Sone ‘ 5)" = 
nn es 5) 
Ceeit was sequiteed. (J.A./ 


- 


L- appellants; were eared but Evelyn M. 


The crimes allegedly took place in a rooming house at 1220 


Massachusetts Avenue in the early morning of August 29, 1956' (J-A.19)> 


Appellants and ° 


Mrs. Cecil were apprehended on Mas e officers 


sachusetts Avenue by polic 





at about 2:20 AM August 29, within an hour after these crines allegealy 
lking along the street less than a block from 


took place, while they were wa 
Beraard Dillon, who 


the place of the alleged crimes and the alleged victin, 


thereupon identified the defendants et that location. 


was with the police, 


(J.-A. 39-40) The property allegedly taken from Dillon was cash in the 


‘amount of $40 and a wrist watch of the value of $5.00. (J.-A. 1) The 
s and searched Cecil on the scene. One of 
efendants denied having been 


(J.A. 40-41) 


police questioned the defendant 


the police officers later testified that the d 


at 1220 Massachusetts Avenue and that they found $38 on cect. 


Thereupon the police took Mrs. Cecil to the Women's Bureau| and .Appellants 
| 
to the central cell block- (3.A.41) 


| 
| 
While they were in detention, Appellants were questiened further 


by police officers CFA. 43-44) for .a period of tine 
not disclosed by the record. Their statements in response to the question- 
later testified to in some detail by the police officers as 


guilt (J.A. 43-44). They were kept 


ing were 
admissions indicating in detention without 


apparent effort to bring them before & Commissioner for arraigqment. 


any 
were brought before the Municipal Court for pre- 


Several hours later, they 


liminary hearing, without having been given any prior opportunity to obtain 





counsel. (J.A. 82) after they were informed of the charge, and had 
advised the Court in response to the Court's inquiry, that they had no 


out 15 or 20 minutes and they advised 
and he was not available 


counsel, the case was recessed for ab 


t they tried to reach Mr. John J. Dwyer 
-2- 


the Court tha 








or could not be reached (J.A. 82) Thereupon, the Court appointed Mr. 


William J. Garber to represent them (J.A. 82). At the eone lusion of the 





testimony, the Municipal Court ordered that the defendants be held for 
action by the Grand Jury. ({. A.c25:; - ! 

An indictment for house breaking and robbery was tuted against 
all three defendants jointly on October 8, 1956, (J.A. 1) to which they 
filed pleas of not guilty on October 12, 1956, (J. A. 2). The trial 
was commenced on Jenuary 16, 1957 (J.A. 13) and ended on January 17, 
1957 (J. A. 14). Cecil and O'Shields were represented by attorney John 
J. Dwyer (J.A. 12, 13) and Mrs. Cecil was represented by two other 


attorneys (J. A. 12, 13) 


At the trial, the Government's case was presented by the testimony 


of Dillon, and the two arresting officers, Antonelli and Rosenberg. No 


evidence was offered by the defense. 


Testimony of Complainant Dillon 





Dillon testified on direct examination that in the early morning of 
August 29, 1956, he lived in a room in the basement of a rooming house at 
1213 Massachusetts Avenue. (J.A. 15) When asked if the address could have 
been 1220 Massachusetts Avenue he agreed that that was the/address. (J.A. 19) 
He could not place the time when he heard a noise out front and heard 
somebody say "This is the place." (J.A. 19) Some people then came down 
the steps and through the hall and he turned the light on.; The three 
defendants opeued the doo,- * walked into the room and asked him the 
whereabouts of O'Shields’ clothes. Dillon replied that he did not know 


anything about O'Shields' clothes but they kept on eskingpend then Cecil 





grabbed a watch off Dillon's wrist and cut his arm. (J. A. 19-20) Dillion 
asked them to leave since he had to get up early in the noraing to go to 
work. (J.A. 20) Mrs. Cecil, according to Dillon, stayed [out in the hallway 
beside the door, and also "stood right inside the door". (J.A. 20) 

Dillon stated that Mrs. Cecil said "well, the landlady told me his clothes 
was down here." (J.A. 20) Dillon then testified that after his watch 


was taken, Cecil picked up Dillon's pants and pulled a key ring out of the 
~3- ! 














pocket and abked what it was, (J.A. 20-21), that there were two suits Rate- 


ing in the corner and the defendants kept leoking at them and “pulling all 
around over them."" They kept on "nagging" about clothes and every once 
in a while Cecil and O’Shields would jerk and pull on one of Dillon's legs. 


(J.A. 21) | 
Dillon testified further that he hed a half pint of whiskey under 
his pillow which he stated he generally took in the evening or morning “as 
a tonic’, that Cecil asked what it was, (J.A. 22) and upoa being told by 
Dillon that it was a bottle of whiskey, Cecil handed the bottle to Dillon 
and asked him to drink it. Dillon declined and passed it around to each 
of them inviting them to take a drink. They handed it back to him and as 
Dillon put it, asked him to drink all of it and Dillon said that he did not 
want it and put it back under his pillow. Dillon then testified that a 
few minutes later they left the room and he then waited a few minutes and 
then dressed and went and called his landlady, who called ber daughter, 
aad. they*«ummoned the: police: (J.A.22), (7. . iy | 
Dillon then proceeded to testify that in addition to his wrist 
watch, Cecil and O'Shields took $40 from him consisting of two $20 bills. 
Asked where he had the two 20's, he replied, "in a secret pare” of his 
pocketbook with a zipper on it and that he said to the defendants “oh, I 
am sorry, I haven't got $20,"yehat! he was asked by one of the mele defendants 
“what's in that seeret compartment." Dillon stated that they then jerked 
out a $20 bill and then they took a $5 bill laid it on the bed "and kept 
running their hands over it to keep from making Eingerprints on it." (J.A.22) 
Upon questioning by the court he stated that "they gave me back the $5. bill, : 
$25, but they only took the two twenties. Asked further by the court whether 
the defendants took only $35 he replied only the two twenties. Asked 
whether they gave him back $5.00, he replied "No, two pent aodian bills.“ 
(J-A. 22) | 
The Court then remarked: "I thought you said chy gave you back 
a $5 bill", Dillon stated: "Then they gave me back the $5 bill. The Court 





then asked: “Oh, there was a $5 bill in there" to which Dillon replied 
o4e 








affirmatively, and upon the Court's further question stated that| they 
didn't take the $5 bill but gave it back. (J.A. 22-23) He then identified 
&@ wrist watch with a broken band stating it was the one jerked from his 
wrist by Cecil and that the band was broken when it was jerked from his 


wrist. (J.A. 23-24) 





On cross-examination, Dillon testified that when the defendants 
came into his room he was just lying down in bed (J.A,25); that sarly 
that evening after eating his supper following return from work, he was 
at home at 7 o’clock (August 28); that he was in his room from 7 o'cloek 
on and immediately undressed and went to bed (J.A.25-26); that he had 
not been drinking during that period of time (J.A. 26); that he was 
keeping the bottle of whiskey under his pillow, which he had bought on 
the way home that evening, in order to take a gmall drink in the morning 
because of coughing and inflammation in his throat (J.A.26-27,33). He 
further testified on cross-examination that there were no other clothes 
in the room when he had moved in, about a week before, but that there 
were a lot of books in the room, the owner of which he did not know. 
(J.A-27) He testified further on cross-examination that the door was 
closed but since the catch was broken, it could not be locked (3.4.27); 
that when Cecil picked Dillon's pants up from the floor, he only went 
through one pocket and pulled out the key ring, and replaced it in the 
pocket without opening it; that he told the defendants that he would 


give them $20 to get out of his room (J.-A. 28-29); that he wasn't hit 


but just kept down on the bed and pushed down once.(J.A. 29) He stated 





that he never told the police that he had been pvshed dowm nor [did he 
ever say it at the preliminary hearing. (J.A. 2S) He admitted that 


after Cecil took the watch from his wrist, Cecil told him"I will give 





you your watch back if you tell me where his clothes is at." (J.A. 30) 

He testified futher that when he offered them the $20 he (Dillon) pulled 
his pocketbook out of his pants and said "Oh, I am sorry, I haven't got 
$20." (J.A. 31) He first stated that he did not testify at the prelim 


inary hearing that a $5 bill had been taken out of the wallet but then 





he stated that he had testified at that time that they had taken $20 
-5- | 








out and rubbed it seross the sheet to remove the fingerprints, Asked 





whether it wes a five or twenty, he said a five. (J.A.33) With respect 
to the half pint of whiskey he had bought on his way home that evening, 


he stated that he had taken a "little small drink’ out of it when he 


went to bed. (J.A.33,34) Upon cross-examination Dillon testified further 


that Cecil did not ask what the bottle of whiskey was when he’ picked it up 
from under Dillon's pillow. When he was reminded that he had testified 
on direct examination that Cecil had asked him what the bottle was, 

Dillon denied that he had so testified. (J.A.36) He testified further 

on cross-examination that he handed the bottle of whiskey to Cecil 

who took a little drink out of it and handed the bottle Becisico Dillon 


who then took a little drink out of it and put it back under the pillow. 





(J.A.36-37) On cross-examination Dillon first denied that when the 
defendants were apprehended, he had wrongly stated to the police that a 
watch Cecil was wearing was Dillon's. Upon further La he ad- 
mitted that he had first wrongly identified the watch on Cecil's wrist 


as his yatch but later corrected himself. (J.A.38) 


Testimony Of Police Officer Antonelli 


Police Officer Antonelli testified on direct poets eeton that 


at about 1:45 in the morning of August 29, 1956, the police received a 





complaint to investigate 2 robbery and housebreaking at 1220 Massachusetts 
Avenue. He arrived there at about 2:15 a.m., and while talking with 
Dillon in front of the house, the three defendants were aoe and pointed 
out by Dillon as they were walking west in the 1100 block of Massachusetts 
Avenue. Antonelli went after them and apprehended them as they turned 

| 


off Massachusetts Avenue up Twelfth Street. Dillon was vrought over in 


2 scout car and identified the defendants as the people whom he claimed 
| 


had robbed him. (3.A4.39-40) 
Antonelli testified that under questioning at chat time the 

defendants denied having been at 1220 Massachusetts Avenue and that 

the landlady's daughter came over and identified O'Shields as a " former 

roomer’ at that address. (J.A.40-41) Antonelli searched Cecil on the 


scene and found three one-dollar. bills and som2 change in his pockets. 
«-6= 














He testified twice that he asked Cecil if that was all the money he 
had and Cecil said that it was. (J5.A.41,43) Antonelli then went 
through a wallet which he took from Cecil's pocket and found "ntdde? 
in it a twenty dollar bill, a ten dollar bill and a five dollar bill. 
(J.A. 41,42). The defendants were then placed in @ patrol wagon and 
Mrs. Cecil was taken to the Women's Bureau and Appellants : 

to the central cell bloek. (J.A- 41) At about 6:30 a.n., that morning, 
Antonelli was called intote central cell bloek and there was curned 
over to him by a police officer a wrist watch with a broken band. 


(J.A.42,43) The circumstances under which the watch was found are 





stated below in ccnnection with the testimony of Officer Rosenberg. 
Antonelli testified that O'Shields, upon further questioning, admitted 

the watch was Dillon's; that o'Shields told Antoselli that he bad given 
Dillon $6 for it, that he (O'Shields) had tried to get rid of the watch 
inside the patrol wagon because he did not want to be charged with robbing 
Dillon and that the band might have come forced from the wateh when he 
tried to dispose of it. (J.A. 43-44) Antonelli testified that Cecil 
told him that he had won the $35 found in his wallet playing gin rummy 

in Dillon's apartment and that he had known Dillon for some time. (3.A.44) 


Antonelli further testified that Mrs. Cecil wes questioned and denied 





having been at 1220 Massachusetts Avenue and said that she and the other 
two defendants had been eating and drinking beer in Chinatown and from 
there had gone to a bootleg place where they had bought two half pints 
of whiskey which she was carrying at the time of her arrest; and that 
at that time they were looking for a friend but that they were unable 
to point out the friend's house or give him a specific name. | | (3.4.44) 
On direct examination, Antonelli testified that Dillon was 


sober (J.A. 44) but on eross-examination he stated that Dillon “had 





alcohol on his breath". (J.A.45). On eross-examination, Antonelli further 

testified that at the time of the arrest at 12th and Massachusetts Avenue, 
| 

he had taken a broken wrist watch from Cecil's arm but he denied thet 


Dillon had first pointed out that watch saying it was his and then changed 


his mind. (J.A. 45-46) Also he testified on cross-examination thet when 
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O'Shields and Mrs. Cecil were searched, 0 ‘Shields was found to| have 





some change and Mrs. Cecil a $10 bill. (J.A.47) He was permitted 
to testify, in response to & question as to whether the money bills 
found on Cecil were part of the proceeds of the crime, that in| his 


“opinion,” they were. (J.A.49) 

Testimony Of Police Officer Rosenberg 
Police officer Rosenberg testified that at about 2: 25 a.m, 

on the morning of August 29 he had received a radio call for a transport 

at 12th and Massachusetts Avenue, N.W., as a result of which He transported 

Mrs. Cecil to the Women’s Bureau and O'Shields and Cecil to the central 

cell block; that, while stopping at the Women's Bureau to let off Mrs. 

Cecil, he stood at the rear of the patrol wagon and heard 0’ shields and 

Cecil “talking about getting rid of it’; that he then heard niciscreping 


noise," and later after arriving at the central cell block he searched 





the patrol wagon and found the wrist watch identified as Dillon's be- 


hind the side supports of the wagon. (J.4.50-52) 


Motions yor Judgments of Acquittal 


Counsel for Appellants moved for acquittal urging that the 


robbery count had not been sustained by the Government's evidence because 
there was no evidence of any threat and not sufficient testimony of violence 
or fear. But the Court denied the motion as to the robbery count upon the 


ground that a threat did not have to be shown and because the complaining 





witness had testified that he was afraid. (J.A. 54-55) In support of dis- 
missal of the housebreaking, it was urged that the Government had not 
shown that the defendants did not have any right to be on the premises 
and that the evidence showed that defendants went there to get O'Shields' 
clothes .. at and not with "intent to steal" as alleged in'the indict- 
ment. (J.A.55,1) The Court denied this motion upon the grounds that 
even if they had the right to go in there, the basis of housebreaking 
was entry with intent to steal the property, that there was no evidence 
that they had any right to be in there, and there was evidence that it 
was Dillon's room and therefore "they had no right to go in there." 
(J.A.55-56). The motion by counsel for Mrs. Cecil was based upon the 
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ground that Mrs. cece left "before —Y cere SEES ae . A.56) 


oe . e a o 


tine beats one that the evidence showed "she aoe right in and 





steed right ‘at the door ail the time" and that "she could have been @ 


lookout." (3.A.57) This motion was also denied. (J.A.57) | 


Defendants’ counsel thereupon rested their case without submit- 


ting evidence. (J.A.57) | 


Summation On Behalf Of The Goyernment i 
In its summation the Goverament stressed the " sincerity, 


honesty and integrity,"the lack of'much formal education’ and the 
"impediment' of the complainant, stating that while Dillon was not clear 
on everything that happened, he was clear enough to know that while he 
was lying in bed in his room the defendants came in and went through 


his pockets, took his money by force and violence, frightened him, and 





“Neried to make him drink some whiskey to get him drunk." (J.A.57-58, 60) 

The Government stressed at considerable length the statements which 

the police officers testified had been made by defendants after their 
arrest while they were in detention, as indicative of guilt, (J.A.58-59) 

He pointed to the failure of the defense to explain away these statements, 
or to submit "a scintilla of evidence” to refute the complaining witness' 
testimony, and ‘the defendants' alleged purchase of "bootleg, whiskey." 
(J.App. 57-58) The Government's concluding remarks were again to the 
effect that the jury should protect Dillon, who was described as “a 

clean old gentleman, clean as 2 hound's tooth." (J.A.60) tt was urged 

that if Dillon had been a man of ill reputation, it would have been brought 
out by the defendants' lawyers, whom he described as “smart lawyers." 
Summation On Behalf Of The Defendants, Cecil And O' Shields | 


Counsel for Appellants opened his summation with several remarks 





concerning the Government's effort to play on the jury's emotions vy his 
plea for protection of Dillion. He then proceeded to point out that the 
Government had raised question after question as to why the defendants 
had done certain things which, it was argued, indicated a failure of 
proof of guilt beyond a reasonable doubt. (J.A.61) Appellant's counsel 


then remarked that "these men knew that they had been playing cards with 
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the complaining witness" and there followed: an exchange during which, 
upon objection of the Government, the Court admonished counsel for 
Appellants against the use of assertions that the Appellants were playing 
cards with Dillon since there was no evidence to that effect. Counsel 
replied that the police offieer testified that the Appellants had so 
stated and the Court directed him to confine his argument to vat the 
officer said they had told hin. Counsel remarked that is what. he 
thought he had said to the jury. However, he then proceeded te state 
to the jury that the police officer had stated that 0' shields was 
playing cards, whereupon counsel was again admonished by the Court that 
the police officers didn't say that they were playing cards but had said 
that he was told by the Appellants that they were playing cards. Counset 
then remarked that is what he had said and the Court pointed out that is 
nog what he had said. Counsel then objected to the Court's interruption 
but the Court again directed him to correct his statement, whieh counsel 


then proceeded to do. (J.A.62-63) 
Summation On Behalf Of Defendant Evelyn Cecil : 

Mrs. Cecil's counsel argued the insufficiency of the evidence 
as to Mrs. Cecil's guilt. He referred to the fact that the police had 
testified that Mrs. Cecil had told the police that “she was never there 
at all in any way," and he argued that Dillon had stated that she was 
there only momentarily. He then argued that the statement of Mrs. Cecil 
to the police officers was consistent with Dillon's testimony because 

| 


her statement did not necessarily mean that she wasn't there momen sre 


but that "she wasn't there at the time that the crime occurred.” (3.A.65-66) 


Reply Of Government 


In reply, the Government remarked that Mr. Dwyer had "inadvertently" 


twisted the evidenee, and that "the only excuse I could give is that Mr. 
Dwyer doesn't have anything to fight with in this case and being a very 
able lawyer he is doing the best he can with what he has." "He just 


doesn't have anything to fight with..." (J.A.67) In reply to assertions 





made by Mr. Dwyer with respect to O'Shields' clothes, the Government 





referred to Dillon's testimony as indicating there were no other clothes 
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in the room except Dillon's own clothes. (J.A.67) 

The Government went on to state that a very interesting point 
had been raised by counsel for Mrs. Cecil which the jury should weigh 
carefully “because I am your representative and my duty is to protect 
the innocent as well as to convict the guilty." It was then stated that 
i£ what Mrs. Cecil's counsel had stated were true, namely that Mes. Cecil 


went into the room temporarily not knowing what was going to happen when 


she went in, and then left and something happened after she had left, 


the jury should acquit her. The position of Mrs. Cecil's counsel was 
not disputed, the Government stating that it did "not know whether it 
happened’ that way. The reply was concluded with the statenents that 
“there can be no doubt that these two male defendants definitely did 
just what is charged in this indictment," that there could be some 
doubt probably as to what this female--the role she had," and that the 
proper verdict as far as the male defendants were concerned will be one 


of guilty as indicted. (3 -A.68-69) | 
| 


The District Court's Instructions To The Jury 
The Court opened by stating the charges against the defendants 


in the form set forth in the indictment and pointed out that by their 

pleas of not guilty, the defendants had put in issue every allegation in 

the indictment. (J.A-69) The Court then told the jury that they should 
follow the Court's instructions as to the law but that they were the 

sake jdages of the facts (J.4.68-70); that an indictment was no indication 
of guilt; that every defendant was presumed innocent and chat the presumption 
attached to him throughout the trial until overcome by evidence establishing 
his guilt beyond a reasonable doubt. (J-A. 70) The definition of reasonable 
doubt was also given. The jurors were advised that they were the sole judges 
of the credibility of the witnesses and the Court pointed out various factors 
which should be considered jn determining the extent to which any witness 
should be credited. It was stated that if they found any witness had 
testified willfully, falsely or curruptly 3s to any material fact, the~ 
jurors. were. at liberty to disregard his entire testimony or any part of 


it not corroborated by other reliable evidence. (J.A.71) | 








The Court then defined housebreaking and robbery in terms of 


the District of Columbia Code and pointed out that the element of intent 
to coumit a crime, in connection with housebreaking, could not be proved 
directly because it was a state of mind and therefore must be inferred 
from circumstances as disclosed by the evidence. (J.A.71-72) The Court 


then stated that the Government's contentions were that defendants un- 





lawfully entered Dillon's room with the intent to commit a criminal offense 





and that Cecil grabbed a watch from Dillon's wrist and took two twenty 
dollar bills from Dillon's wallet and that Dillon had never seen the de- 
fendants before. (J.A.72) | 
The Court then proceeded to recite in considerable detail 
the testimony of police officer Antonelli as to the statements made by 
the Appellants to the police following their arrest, i.e., the testimony 
that they first denied and later admitted their presence in Dillon's room; 
reference to O'Shields’ claim of playing cards with Dillon “although he 
had previously denied having been in the place’; reference to Cecil's 
claim of playing cards “although he had previously denied having been 


in the place"; reference to Cecil's statement to the police that he had 





only the $3 found by the officers when they initially searched him and 
the discovery of $35 in his wallet after a further search; reference to 
the efforts of O'Shields to dispose of the wrist watch in the patrol wagon; 
and reference to O'Shields' statements as to his reason for doing so. 
(J.-A. 72-73) 
The Court then instructed the jury as to the statutory elements 
of aiding and abetting. With respect to Mrs. Cecil's participation, the 
Court stated that it was the Government's testimony that "she was actually 
in the room only momentarily, just two or three minutes, and that she went 
out in the hall." The Court instructed the jury that if they were not 
satisfied beyond a reasonable doubt that she actually participated "in 
the alleged housebreaking and robbery" and knew that it was ‘going on and 
aided and abetted in the commission of the offense, she should not be 
found guilty even though she was in the prenises; and that if she came 


there innocently «nd as soon as she got there went out and "didn’t know 
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what was going on inside there," she obviously was aot guilty of the 


offenses eharget. (J... 73-74) 

fhe Court then returned to the subject of defendauts" statements 
to the police and stated that in view of the fact that there bad been tes- 
eimonay of "oral confessions here or admissions, rather," the sory was ad- 
monished that admissions made by a defendant while he is under police custody 
should be received with caution and scrutinized with care. (J. A.74) 

The Court concluded by informing the jury that the defendants 
had seen fit not to take the witness stand and charged the juny that it 
was the law that 4 defendant in a criminal case has the option of taking 
the stand if he chooses Co do so, that he is under no obligation to testify 
if he chooses not to, and that the jury must not draw any untavorsble in- 
ferences against the defendant from the fact that he has failed to take the 
stand. (J.A.74) 
fhe Verdict 


The jury returned a written formal verdict convicting Appellants 





O'Shields and Cecil on each count and acquitting Mrs. Cecil on each count. — 
(3.4.75) | 


ne 


Motion To Set Aside Verdict And For A New Trial 


After the conviction on Januery 17, 1957, motions to set aside 


the verdict and for a new trial were filed pro se by Appellants. (3.A.3-5) 
| 


Prior to the hearing on these motions, Appellants’ trial counsel, Mr. 
John J. Dwyer requested and was granted permission to withdraw as counsel. 
(J.A.14) Later, the Court appointed other counsel to represent them in 
connection with the motions and the hearings thereon. (J.A. 14,15) It was 
urged in these motions that Appellants had been denied @ fair trial because 
certain witnessas had not been called on behalf of sopedtants by Mr. Dwyer, 
although he had been s specifically requested to do s0 and because Mr. Dityer 
had failed to allow O'Shields to take the stand, although specifically re- 
quested to do so. (J.-A. 3-4,5-9) 
In the motions, Appellants asserted that Mr. Duyer failed to ca}l 
as a witness, Mr. William J. Garber, counsel appointed to represent the 


defendants »t the preliminary hearing, who would bave testified to statemests 
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ade by Dillon at the preliminary hearing which were inconsistent with 





his statements at the trial.(J.A.3,8) It was ariesee that Appellants 
had asked Mr. Dwyer to call Mrs. Bradshaw, the ‘landlady of the premises 
in which the alleged crimes occurred, who would have testified that at 
the time of the alleged crimes, the room oecupied ty Dillon was rented 
to O'Shields and paid for in advance; that 0’ Shidlds had occupied that 
room, legally possessed a key and had clothing dad other Bates effects 
in the room at that time.(J-A.3-4, 6) o' Shields further diieged that Mrs. 
Bradshaw had made the statement that through mistake, she had permitted 


Dillon to occupy that room.(J.A.6) In their motions, both Cecil and 





O'Shields requested that the Court now issue a subpena to Mr. Garber and 

Mrs. Bradshaw. (J -A.4,9) 
The hearing on the foregoing motions was opened with the state- 

ment by Court-appointed counsel for Cecil and O'Shields that it was believed 

desirable to have the testimony of toth Mr. William J. Garber who was then 

present in the Court room and Mrs. Bradshaw, for whom a subpena had been 

issued but who was not then present. (J.A.76-77) Counsel for Cecil stated, 

in an opening statement, that he had spoken with Mrs. Bradshaw who had 

advised him that O'Shields had lived in various rented rooms of hers for 

a period of time; that prior to the date of the alleged crines, he had 

left this particular rooming house more than once and had Left articles 

of clothing and other belongings in his room; that at least one time 

prior to that time, she had rented a room when he had left; and that it 


was not clear from what she had told counsel whether 0' Shields’ rent was 


paid up to date in advance, or whether money given to her by O'Shields had 


been exhausted prior to the night of the alleged crimes. (S.A. 76-77) 

Mr. Garber was then called to testify. He stated that he had 
represented the defendants at the preliminary hearing in che Municipal Court 
(J.A.78); that he had heard the testimony of the complaining witness Dillon 
who was the only witness in the preliminary hearing.(J.A. 78-79) He then 
outlined Dillon's previous testimony as follows: 


Dillon bad stated that he was in his room on Massachusetts 











Avenue somewhere around midnight; that he had been awakened by | a noise 

at his door and had turned on the lights and had observed the three de- 
#endants coming into the room, that Mrs. Cecil was only in the room momen- 
tarily and went back out; that Dillon asked the people what they waated 
and O'Shields said that he had come for some clothes; that Dillon had said 
he had to get up early te go to work and he would give them $20 if they 
would leave; that Dillon took a wallet out of his trousers on the floor 
and handed it to one of the defendants who took it and took some money 
out and gave the wallet back.(J.A.79) ‘shen asked how much was taken, 
Dillon replied "It must have been $40 because I had $45 in ay wallet; 
when I got my wallet back, there was left $5 in change." (J A179) Dillon 


had further testified that after the defendants jerked @ watch from his 





wrist, they left the room (J.A4.89); Mr- Garber further testified that Dillon 

had admitted at the prelimiaary hearing that he had been drinking, and 

indicated that there was about an inch and a half or two inches left in a 

whiskey bottle lying on the floor. (J-A.80) Asked whether he recalled 

any testimony by Dillon at the preliminary hearing to the effect that he 

was put in fear of his life or limb, Garber replied that he aia not. (J.A.80) 
Mr. Garber further testified that he had aot been subpensed to 

testify at the trial (J.-A. 81) although he was in the witness: room for that 

purpose during the trial (J.A.81); that two weeks before che trial he had 


talked to Mr. Dwyer who had casually indicated to him that the trial was 


coming up on January 16 and that he would give Garber a call a few days 
| 


before; that Garber heard nothing more until the day of the trial when he 
was in the District Court House Library, when counsel for Mes. Cecil came 
in and told him that the trial was going on and that Mr. buyer might want 
him as a witness; that he went to the courtroom during recess and talked 
with Mr. Dwyer briefly and then went to the witness room thinking he might 
be called; that Mr. Dwyer had more or less indicated to him the possibility 
that he would be a witness and that Garber thought he night be called but 
that at the trial in speaking to Mr. Dwyer, he obtained the impression 
that Mr. Dwyer did not believe that his testimony would be |of£ too much 


value. (J A . 81-82 > 83) 
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Mrs. Bradshaw was then cailed Fut was. et not present: The 
court thereupon directed the Morsha> to ane ie ‘st, was mone there." (J.A.83) 


Upon ingquiry,.from the Court as to ° -hethor counsel was sure "the + ae was 
served, Court-appointed counsel for. 0 Qhields aes Court that he had 
personally turned oversa - subpoena for Mrs. freadshay to the Mershal fot ser- 
“wice. (3.4.83-84) . Therevpon,. counsc! for ‘Gacil stated that in (3° conversation 


just had with the Assistant United States Attorney, it was agreed that the 





substance of Mrs. Bradshaw's testimony would be what he (Cecit" s counsel) 
had previously stated at the opening of the hearing (J.A.84); that oO’ Shields 
had rented rooms from her before and had left at various tines and had re- 
entered; that she had rented to another a room in which o' shields had left 


clothing and that she would testify that on the date of the alleged crimes 


O'Shields had left clothes and other articles in the room occupied by 


Dillon. (J.A.84) 

The Government Attorney then remarked that his information, 
according to a report given by Mrs. Bradshaw to a probation officer ,was 
that O'Shields' statement in his petition that his room rent was paid up 
in advance, was not true, though he had given Mrs. Bradshaw $16, all but 
two dollars of which was for repayment of owed money. He added that at the 
trial, the complaining witness "admitted" that O'Shields “had some clothes 
or there were clothes in the place,'"' to which the Court agreed. (J.A.84-85) 

O'Shields and Cecil waived the attorney-client privilege and 
ue. Dwyer came to the stand as a witness. Mr. Dwyer had not been subpenaed 
by counsel for Cecil or O'Shields but the Government Attorney stated that 
he had subpenaed Mr. Dwyer "for the benefit of defense counsel” (J.A.85) 
Mr. Dwyer who was questioned only by counsel for O'Shields (J-4.86-90) tes- 
tified that he had not subpenaed Garber to testify at the trial because he 
did not think, after talking to Mr. Garber on the day of the trial, that 


Mr. Garber could testify to any material variations between Dillon's testimony 











| 
at the preliminaty hearing and what Dillon testified to at the trial. 
(J.A.86-87) Mr. Dwyer did not recall whether either o' shields or Cecil 
asked him to put Mr. Garber on the stand but that it courd have happened 
and in any event he, Dwyer, was against it. (J.A.87) 
. Dwyer further testified that he had not subpenaed Mrs. 
Bradshaw because Appellants had told him that she would cestity to the 
fact that O'Shields had rented the room before but that o' shields was 
living with Ceeil at the time in question and that Mr. Dwyer eau ne point 
in calling her since she could not testify that 0'Shields rented the reom 
at that time and in any event the police would testify as to vhat she might 
. (JeA.87-88) Mec. Dwyer stated that Appellants did not ask that Mrs. 
Bradshaw take the stand "except for what I have already said." He stated 
that he had never sean Mrs. Bradshaw.(J.A.88) He also denied that Appellants 
had ever said that they assumed that Mr. Garber and Mrs. Bradshaw would take 
the stand and if net, that O'Shields and Cecil would wish to testify. 
$3.A.88-89) In explanation, Mr. Dwyer testified that when he first saw the 
Appellants at the jail, they told him that they had several tobbery convic- 
tions; that in view of this they all agreed that they should not take the 


stand and that the only way for the defendants to "get their story across" 





was through the testimony of police officers as to what the Appellants 

had told them after their arrest. (J.A.89) 
Mr. Dwyer could not recall whether the defendants had asked 

him to call any other witnesses.(J.A.89) In answer to a further question 

as to whether the Appellants had specifically asked him to subpena Mrs. 

Bradshaw or Mr. Garber, he stated that other than as he previously testified, 


there was never "a dogmatic request’ to subpena eitner of them. (J-A.90) 


o'Shields testified that he had asked Mr, Dwyer to subpensa Mr. 


Garber and Mrs. Bradshaw.(J.A.91); that Mrs. Bradshaw could have testified 
| 


that O'Shields had left clothes in his room before and that when she had 
re-rented the room, O'Shields had on previous occasions gone back to his 
room and moved his clothes; that ehe had told another man there to take 
care of O'Shields' clothes by placing them in a chest of drawers right 


in the same room.(J.A.91-92) The Court then interposed to ask o' Shields 
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whether O'Shields claimed that his rent was paid up to which he answered 


that it was, "both times." To this, the Court remarked that “that isn't 





what she said' and "she disputed you on thats(J.A.92) O' Shields replied 
that Mrs. Bradshaw would not dispute that he had sent $16 to Mrs. Bradshaw 
and that she took it for granted that it was for O'Shields' room rent, and 
he did not see what else it could be for.(J.A.92) O‘'Shields stated that he 


had expected that Garber or Bradshaw would testify and he would not have to 





take the stand if they did and told everything they knew; that he had told 
Mr. Dwyer that he would take the stand if they did not testify (J.A.92) 

and that he understood that he could not take the stand if Mr. Dwyer objected 
to his doing so (J.A.93) and that the last thing he told Mr. Dwyer "in the 
bull pen’ was that he wanted to take the stand and Mr. Dwyer refused him 

that opportunity. (J.A.93-96) O'Shields also testified that he had asked 


Mr. Dwyer to get some information from a Mrs. Hazel Scott. (J.A.96) 





Cecil took the stand and testified that he had requested Mr. 
Dwyer to subpena Mrs. Bradshaw and Mr. Garber, a George Mueller, a 
Grace Scott and a Margaret Whittaker;that Mr. Dwyer had asked: him who would 
pay for subpenaing the witnesses and Cecil told him that Cecil's mother would; 
that Mr. Dwyer replied that he would see Cecil's mother; that the latter 


called Mr. Dwyer and asked him to subpena Mrs. Bradshaw but Mr. Dwyer had 





refused to subpena any of these witnesses except Garber whom he said would 


be on call; that Mr. Dwyer was angry and had told Cecil to get another lawyer 


because other lawyers had been retained by Cecil's wife after Dwyer had exe 


pected to represent her.(J.A.97-98). Cecil testified that Margaret Whittaker 
would have stated that she knew Dillon personally, and that Dillon had claimed 
that several girls and different people robbed him and that "he was always 
hollering” that he had been robbed;that he did not know what Hazel (or Grace) 
Scott would have testified to but that the other proposed witness Mulberry 

(or Mueller) was with Grace Scott "when she was there and they were drinking 


in the house on the night he (Dillon) claimed he lost his money."(J.A.97-99) 














Denial Of Motions i 

Upon consideration of the testimony described above, the Court 
concluded that the two witnesses, Mr. Garber and Mrs. Bradshaw, if called, 
would not have changed the result in any way and would not have been of 
material assistance to the defense; that the testimony of Appellants with 
reference to Mr. Dwyer was unreliable and unbelievable and chat the Court 
believed Mr. Dwyer would not have refused them the opportunity to take the 
stand if they had insisted upon it.(J.A.101) 
Sentencing Of Defendants ! 

Upon the denial of the motions, the Court sentenced each of the 


Appellants to imprisoament for terms of five to 15 years on leach of the 





counts upon which they had been convicted, with the sentences to run con- 
currently. 


STATUTES AND RULES INVOLVED 


re 


The statutes and rules involved are set forth as Appendix A 
Title 22 
hereto. These are Sections 1801 and 2901 of/the District of Columbia Code, 


1951 Edition. and Rule™@ §(a) and 5(b)- of the Federal Rules of Criminal Pro- 





cedure (18 U.S.C.). 
STATEMENT OF _ POINTS 
1. The Appellants’ rights were prejudiced because the Court inm- 
properly admitted testimony by police officers concerning inculpatory state- 
ments obtained by the police from Appellants through questioning after their 
arrest and prior to a preliminary hearing. 


2. Appellants’ rights were prejudiced by remarks made in the 





Government's summation and by the failure of the Court to give proper in- 
structions to the jury to counteract such remarks. 
3. The Court's instructions to the jury were prejudicial to 


Appellants because--~- 


(a) The Court recited evidentiary circumstances 





unfavorable to Appellants without calling to 


the jury's attention evidentiary circumstances 


favorable to Appellants, 
(b) The Court failed to give required and clear 
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Denial Of Motions 

Upon consideration of the testimony described above, the Court 
concluded that the two witnesses, Mr. Garber and Mrs. Bradshaw, if called, 
would not have changed the result in any way and would not have been of 
material assistance to the defense; that the testimony of Appellants with 
reference to Mr. Dwyer was unreliable and unbelievable and that the Court 
believed Mr. Dwyer would not have refused them the opportunity to take the 
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The statutes and rules involved are set forth as Appendix A 
Title 22 
hereto. These are Sections 1801 and 2901 of/the District of Columbia Code, 
1951 Edition. and Rule’ §(a) and 5(b)* of the Federal Rules of Criminal Pro- 
cedure (18 U.S.C.). 
STATEMENT OF POINTS 
1. The Appellants’ rights were prejudiced because the Court in- 
properly admitted testimony by police officers concerning inculpatory state- 
ments obtained by the police from Appellants through questioning after their 
arrest and prior to a preliminary hearing. 
2. Appellants’ rights were prejudiced by remarks made in the 
Government's summation and by the failure of the Court to give proper in- 
structions to the jury to counteract such remarks. 
3. The Court's instructions to the jury were prejudicial to 
Appellants because--~ 
(a) The Court recited evidentiary circumstances 


unfavorable to Appellaats without calling to 


the jury's attention evidentiary circumstances 





favorable to Appellants. 


(b) The Court failed to give required and clear 
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instructions:(1) explaining the elements of the 
crimes charged; (2) concerning the necessity of 
a verdict of acquittal in the event all such 
elements were not proved beyond a gusonabie 
doubt; (3) concerning the weight and prance 


to be attached to Appellants’ post-arrest state 





ments to the police; and (4) concerning the in- 


consistencies in the testimony of the complaining 
| 

| 

The Court failed to inform the jury that it could 


witness. 


return a verdict of not guilty as to Appellants 


on either or both counts in the indictment. 
The instructions with respect to the co-defendant, 
Mrs. Cecil, contained an implication that| Appellants 
were guilty of the crimes charged. 
4. The Court's denial of Appellants’ motions to set aside the 
verdict was in error because it was based upon an erroneous assumption by 
the Court that a concededly material fact, which would be established by 
evidence at a new trial, had been in the evidence at the Beene trial 
and because it was not unlikely that such evidence together with ether evi- 


dence proposed to be offered at a new trial would have raised a reasonable 





doubt as to Appellants‘ guilt of the crimes charged. 

















I 
SUMMARY OF ARGUMENT 
The Government's case against Anpellants was predicated in large 
part, and the Court's instructions to the jury pjaced considerable emphasis, 
upon evidence of inculpatory statements made by Appellants ed the police 
under questioning after they were apprehende?, while they ae in detention 


for several hours, and before they were tcken before a committing magistrate 


for preliminary hearjng. The record discloses no reason for this delay on 





arraignment but affizmatively indicates that it was not necessary to delay 
arraignment after the complainant had identified the defendants, near the 
gcene of the alleged crimes, as the persons who had allegedly committed such 
crimes. Thus, the complainant was available to go immediately before a@ com- 
mitting magistrate to testify, there was no appareat indication that further 
investigation by the police was required before such arraignment could be had, 
and no such investigation appears to have been undertaken by the police either 
at that time or any other time. Aad it. mst be presumed, in accordance with 
the decisions of this Court, that a committing magistrate was or would have 


been available promptly even though the arrest occurred during non-business 


hours. 





In these circumstances, under Rule 5(a) of the Federal Rules of 
Criminal Procedure and the doetrine established by the saprens Court and 
applied by this Court in several cases, the admission into avidence of these 
inculpatory statements was reversible error. : 
If 
The Goverament'’s summation to the jury conteined remarks which 


were not strictly relevant or inferalle from the evidence and which were 





otherwise prejudicial to Appellants. The Government made assertions designed 
to elicit sympathy for the complaining witness, remarks to the effect that 
Appellants tried to force the complaining witness to drink whiskey against 
his will in order to make him drunk, remarks from which the jury might have 
implied that Appellants’ guilt should be inferred by the jury because the 


| 
Appellants had failed to take the stand or had offered no other rebutting 


evidence particularly with regard to their post-arrest statements to the 


e2ie | 











police, and remarks that Appellants’ attorney had nothing “to! fight with." 


The possible prejudicial effect of these remarks was not counteracted by a 


prompt and express Court instruction to the jury to disregard] such remarks, 





or by an instruction te the effect that the defendants were not required to 
prove themselves innocent or to present any evidence at all. “Although the 
Court did admonish the jury generally, towards the coolest of its instruc- 
tions, that it is the lew that a defendant in a eriminal case has the option 
of whether or not to testify and that a jury must not draw unfavorable infer- 
ences against a defendaat because of his failure to castify, [it was unlikely 
that this instruction counteracted the possible prejudice tothe Appellants 
from the Government's assertions for the reasons that the Court did not in- 
clude the express instruction referred to above and because the effectiveness 


of the admonition wes doubtful in view of the time when it was given. 





IIt | 
The Distriet Court's instructions informed the jury in general 
terms with respeet to the presumption of innoeence in favor of defendants in 
a criminal ease, the Government's burden of proof, the necessity of proof be- 
yond a reasonable doubt, the factors involved in judging the credibility of 
witnesses, and the statutory definitions of the erimes of housebreaking and 


robbery. However, the Court's instructions were prejudicially defieient in @ 





number of respects. The Court recited in some detail the evidentiary circum- 
stances unfavorable to Appellants with particular stress on) Appellants’ ineul- 
patory statements to the police. But the Court failed to cat to the jury's 
attention a number of evidentiary circumstances faverable te Appellants such 
as the fact that defendants were found by the police within a very short dis- 
tance of the scene of the alleged crimes under circumstances suggesting an 
absence of any consciousness of guilt of having committed any crime; the pos- 
sibility that Appellants may have entered the room occupied by Dillon to ob- 
tain clothes belonging to O'Shields, and, therefore, Appellants’ entry might 
not have been unlawful or might have been made with an innocent purpose. 


The District Court's admonition to the jury concerning the Appell- 





ants' inculpatory statements to the police, which the Court had recited in 
such detail, was prejudicially deficient because of the use of the word "ad- 
missions," which may have implied to the jury admission of guilt and because 


of the inadvertent slip in the use of the word "confessions." Moreoever, since 
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the admonition was not given until some time after the Court had completed 





its recitation of such "admissions and since the admonition did not explain 
the reasons for the need for caution, the jury may not have understood that 
caution sHould be exercised by the jury in using such "admissions" unfavorably 
to Appellants. 

fhe Court's instructions were further deficient because of the 
failure of the Court to delineate in sufficiently specific language under- 


standable to the jury, the elements of the crimes charged, and to instruet 





the jury expressly that unless it found beyond a reasonable doubt that the 
Government had sustained its burden with respect to each of the component 
elements of such crimes, they must acquit Appellants. The Court's instruc- 
tions were particularly deficient in respect to the component elements of the 


crime of housebreaking charged in the instant indictment, in terms of the 


necessity for proof of an unlawful entry for the purpose and with the concur- 


rent intention to steal. 
In addition, the Court's instructions were deficient because no 
reference was made by the Court, either generally or specifically, to the 
matter of the consideration which should be given ty the jury to the incon- 
sistencies in the complaining witness’ testimony disclosed by the record in 
connection with the question of the general credibility and accuracy of mem- 
ory of the witness. Related to this same question was the omission by the 
Court of reference to the complaining witness’ reluctance to admit the extent 
of his whiskey drinking. : 
Moreoever, the District Court's instructions with respect fo Ap- 
pellants were fatally deficient because of the Court's failure to inform the 
jury at least once that it could return a verdict of not guilty as to Appel- 
lants. Such an instruction was clearly required under this Court's decisions. 
In this respect, the District Court's instructions pertaining to Appellants 
vere in marked contrast to the instructions pertaining to the co-defendant, 
Mrs. Cecil, in which the Court expressly used such jenquapclecrcuchan once. 
Conseiously or subconsciously, the jurors may have attached significance 
to this difference in the instructions on this point, to Appellants’ prej- 


udice. - i ah aren 
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Finally, the District Court's instructions with respect to tae 
co-defendant, Mrs. Cecil, contained language which may have reinforced the: 
impression, which could have been obtained by the jurors from statements in 
the summations of Mrs. Cecil's counsel and the Government, that one of the 
defendants, the wife of one of the Appellants, had conceded that the crimes 
charged had been committed by Appellants. 

IV 

The hearing before the District Court on Appellants’ motion to 
set aside the verdict and for a new trial disclosed that an important phase 
of the evidence which would be presented at a new trial was dronaose by the 
landlady that O'Shields had left clothes and possibly other possessions in 
the room in which the alleged crimes were committed, that O'Shields appar- 
ently had lived in the room, and had paid $16 to the landlady which may have 


covered O'Shields' rent for the room at the time of Appellants’ entry into 


the room. It appeared that Appellants had requested their trial attorney 





to call the landlady as a witness at the trial but that he had failed to do 
so. The District Court based its denial of the motion in part upon the mis- 
taken assumption, induced by an erroneous statement made by the Government, 
that the testimony of the complaining witness at the trial indicated affirn- 
atively that O'Shields' clothes were in the room at the very time that they 
entered the room, and that the jury had therefore convicted the Appellants 
despite such evidence. The very opposite was true. For not only had the 
complaining witness not so testified tut the Government in ies summation to 


| 
the jury had vigorously denied the presence of O'Shields’ clothes in the room 


| 
stating that the complaining witness had testified that there were no clothes 
| 
in the room except his own. In view of the admittedly material and vital 


character of evidence as to whether O'Shields had any possessions in the roon, 


the Court erred in denying the motion. The Court's denial of the motion was 


| 
in error also because it was based upon another assumption of fact, which had 


not been established either by stipulation, affidavit or sworn testimony. 
‘h{g was an assumption that the landlady would deny that o'Shields' rent 
for the room in question had been paid. This assumption was based upon an 


assertion made by the Government attorney as to information contained ina 











so-called "confidential" report of the landlady to probation office: s. 


which was not in evidence, nor available to Appellants. 
The Appellants also proposed at 4 new trial to offer testimony of 


other witnesses whom Appellants had allegedly asked their trial attorney to 





call. The testimony of these witnesses would have established a number of 
inconsistencies in the testimony of the complaining witness and other facts 

| 
bearing upon the accuracy of that witness’ testimony at the trial. Admittedly, 


| 
Appellants could not have taken the stand in their own defense because of past 


convictions, and therefore these other witnesses were the’ only ry to present 


their defense. Moreoever, it appeared that the Appellants had unsuccess- 


fully urged their trial attorney to summon these witnesses or to check on 


what they might be able to testify to. In these circumstances, in the inter- 
ests of protection of Appellants' rights to a full and fair trial upon the 


serious charges involved, the District Court should have granted the motions 


for a new trial. | 
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THE COURT ERRED IN ADMITTING INTO EVIDENCE THE — 
INCULPATORY STATEMENTS OF APPELLANTS TO THE POLICE. 


Cae ee a er 
The Appellants were arrested by the police within an hour from 
the time that the offenses charged allegedly took place. They were immedi- 
ately identified by the complaining witness as the persons who had committed 
the alleged offenses. The police questioned the defendants on the scene and 
at the trial testified that the defendants had denied at that time having 
been in Dillon's room. The police also searched Cecil and initially found 
three $1 bills and some change in his pockets. The police testified on two 
occasions that Cecil was questioned as to whether this was all the money he 


had and that Cecil had stated that it was. Officer Antoneltt then went 


through a wallet which he took from Cecil's pocket and he testified that he 
| 


found "hidden in it a $20 bill, a $10 bill and a $5 bill (J.A.40-41,42,43, 


47-49). 

These events occurred at approximately 2:30 a.m, in the morning 
(J.A.40). The defendants were thereupon taken by patrol ~Anea to jail and 
confined (J.A.41). Further questioning by the police then occurred, the 


times and extent of which are not indicated exactly in the record. At 6:30 





a.m., while the defendants were still confined, after discovery by another 
officerof the wrist watch with the broken band, the Appellants were again 
questioned by the poliee. The duration of this questioning is not indicated 
in the record. However, the questioning at this time, according to the tes- 
timony of police officer Antonelli resulted in several additional inculpatory 
statements (J.A.43-44,48-49). The defendants were not taken before any com- 


mitting magistrate for a preliminary hearing until the opening of Municipal 





Court several hours after they were arrested (J.A.82). 


It is clear from the record that for a period of over six hours 
from the time that the defendants were identified by the complaining witness, 
the defendants were kept in detenticn for no other apparent purpose, than 
to enable the police, by questioning of the defendants, to obtain inculpatory 
statements from them. There is no indication in the record that prior to the 
time of the preliminary hearing the Appellants had ever been advised that 
they were privileged to make no statements or that any statement they might 
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make might be used against them or that they were otherwise advised of their 
rights. And it is apparent that the Appellants prior to the hearing had been 
given no opportunity to avail themselves of counsel (3.4.82). : 

As has been indicated abeve and as will be further discussed velow, 
Dillon's statements at the trial were in many respects confused and eontained 
a number of inconsistencies. It was undoubtedly because it was believed that 


Dillon's testimony at a trial might not be convincing to & jury, that the 





police believed it to be necessary to have additional testimony by the police 
officers of possible inculpatory statements by the defendants produced by 
questioning defendants while under detention. As will be shows below, 
(pp.31-37) the Government, in its summation heavily stressed these state- 
ments and the Court, in instructing the jury recited the police officers’ 
testimony concerning these statements at consideratle lenth. it is, there- 
fore, fair to assume the likelihood that the jury's verdict of guilty as to 
the Appellants was influenced to a considerable degree, if not totally, by 
the police offieers' testimony, the Government's summation, and the Court's 


recitation of these statements. Consequently, if these statements were 





improperly admitted into evidence, it necessarily follows that there was re~ 


versible error. 


It is expressly provided in Rule 5(a) of the Federal Rules of Crim- 


inal Procedure (18 U.S.C.A.) that a person apprehended by the police for an 
alleged crime, must be taken "without unnecessary delay before the nearest 
available Commissioner or before any other nearby officer enpowered to commit 
persons charged with offenses against the laws of the United States.” Ob- 
viously, this was not done in the instant case, It has ns axiomatic 
since the ruling of the Supreme Court in McNabb v. United States, 318 U.S.332, 
87 L-Ed. 819 as recently reaffirmed by the Supreme Court in Mallo 

United States, U.S. aA L-Ed. (2d) 1479, that eeiaiattne statements 


obtained from accused persons while under police detention during a period of 





unecessary delay in arraignment are inadmissible. (See also eee 


United States, 335 U.S. 410, 93 L.Ed. 100.) 


wanna am 
2/ See discussion below under Points II and III. 








In Akowskey v. United States, 81 U.S.App.D.C.353, 158 F.2¢ 629 and 
Watson v. United States,( U-.S.App.D.C., F.2d decided Aagust 19,1957) 
this Court applied the McNabb doctrine in situations that were quite similar 
to the situation in the instant case. Thus, in Akowskey, the arrest had been 


made by the police at about 3:30 or 4 p.m., in the afternoon. The defendant 





was taken to police headquarters instead of to a Comnissioner for a preliminary 
hearing. The police thereupon questioned the suspect until a confession and 
other inculpatory statements were made by the defendant, to which the police 
testified at the trial. All of such testithony was held by this Court to have 
been improperly admitted under the doctrine of the McNabb cade (81 U.S.App. 


D.C. at p. 354). The Court pointed out in Akowskey that after the defendant 





was apprehended he could have been taken to a Commissioner or the Municipal 
Court for arraignment in less time than it took to take the defendant to 
police headquarters, and pointed out also that “by law and practice” an 
application for hearing might have been made to a committing magistrate at 
any hour (81 U.S.App.D.C. at p. 354). 


Similarly, in the Watson case, this Court reversed a second judg- 


ment of conviction of Watson, because on the second trial, although the 





written confession previously held inadmissible (Watson v. United States, 


98 U.S.App.D.C.231, 234 F.2d 42) had been excluded, other oral ineulpatory 


statements obtained as a result of police questioning during the period of 
eee 37 / 


detention, were improperly admitted under the Mallory doctrine. 


As this Court stated in the second Watson case: 

"| There may be some brief delay if the accused is 
to be ‘booked’ and under some circumstances before 
arraignment, the police may check on statements 
volunteered by the accused which are susceptible 
of quick verification through others. But he is 
not to be taken to headquarters for the purpose 
of being subjected to interrogation in order to 
determine whether he shall be charged, and there- 
after be convicted out of his own mouth. He is 
not to be subjected to inquiry or to a course of 
conduet which even unintentionally leads itself to 
‘eliciting’ inculpatory statements upon which to 
predicate his arrest and conviction ..."(slip 
opinion p.4) 


3/ As in the instant case, Watson had been apprehended after the 
close of the regular business day (at 6:40 p.m.) and made the 
inculpatory statements after questioning by the police while 
he was under detention during the hours prior to the opening of 
Court the next day. | 
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In Mallory, the Supreme Court has stated that Rule 5(a) of the 
Federal Rules of Criminal Procedure "allows arresting officers little more 
leeway than the interval between arrest and the ordinary administrative 
steps required to bring 4 suspect before the nearest available magistrate.” 
(1 L.Bd.2d at p. 1482) The Supreme Court made perfectly clear ‘that the pur- 
pose of this requirement is to protect a person arrested from being questioned 


by the police until after he shall have been informed by a comnitting magis- 





trate of the charge against him, and shall have been advised of his right to 
counsel, his right to a preliminary waspination, and his privilege to refuse 
to make any statement, and to warn him that any statements he might make may 
be used against him ((Rule 5(b) Federal Rules of Criminal Procedure)). 
There is no reason whatever to suppose that, after che complaining 
witness in the instant case had identified the defendants as the persons who 
had allegedly broken into his room and robbed him, there was any legitimate 
reason for any delay in taking the defendants forthwith before a committing 
official, or in doing so after they were "booked," at police headquarters. 
There is no suggestion in this record that a committing magistrate was not, 
or would not be, available until the opening of court the next day. Even if 
it be assumed that the police needed further information before they could 
take the defendants before a committing magistrate, under Mallory and Watson, 
this would obviously be an improper basis for holding the defendants for 
questioning. And it is affirmatively apparent from the record in the instant 
* case that not only was further information not needed before arraignment but 


there was no further necessary procedure which was required and which war- 





ranted any delay in taking the defendants before 2 committing magistrate 
after Dillon had identified and accused them. For the fact of the matter 

is that at the preliminary hearing which was held when Municipal Court 
opened, there was no testimony by the police officers, and the only evidence 
received was the testimony of Dillon, none of which could conceivably have 


covered anything more than the police knew as soon as pilloni hed identified 





the defendants at about 2:30 a.m.(J.A.78-80). It does not appear that the 


police even found it necessary todnvfteDillon to police headquarters to 
| 


obtain any additional information from him before they would be in a position 
| 
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to be ready for a preliminary hearing. In fact, Dillon spent the ertire 





night on the front steps of the building in which he lived, did not go to 
the police station at all that night, and it was not until "the next day” 
that he went to the police station (J.A.38). He could just a as readily have 
been asked to appear at once to testify against the defendants at a prelimin- 
ary hearing. 
Nor would it be sound to claim that the delay in the instant 


case was necessary in order to permit the police to check on the information 





they had been given by Dillon, the landlady, or the defendants, when the r 
defendants were apprehended. Dillon, the landlady and the defendants were : 
available at the very scene of the alleged crimes. The room which Dillon 
occupied was within 2 few feet of where the police, Dillon, the landlady and 
the defendants were standing. The police had had no compunction in searching 
Cecil on the spot but apparently they did not search o' shields at that time. 
They found $38 on Cecil which, as was testified to later, the police were 
satisfied were the proceeds of the money allegedly taken from Dillon (3.4.49). 
Aad, even assuming that the police first wanted to find the woth which 
Dillon claimed had been robbed before having the defendants arraigned, and 
that this may have provided some reason for delay, the fact is that the 
watch was found in the patrol car within a few minutes thereafter, and, 
therefore, no further delay was warranted beyond the time the watch was found. 
Nor could the police have wanted more time in order to investigate other mat- 
ters. For it-is perfectly plain that the police did not feel it to be neces- 
sary, at that time or at any later time, to investigate to determine whether 
O'’Shields had any clothes in the room or any other possessions or to check 
with the landlady that evening upon any of the other matters upon which the 


police presumably might have desired further information. 





Moreover, the Supreme Court has expressly stated in the Mallory 


case (1 L.Ed. 2d at p.1484) that it is not a sound reason for delay in bring- 


ing an accused person before a committing magistrate, that the police desired 


to question the accused in order to check on information. ‘The Court stated: 
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“against such a claim and the evil potentialities, 
of the practice for which it is urged, stands 
Rule 5(a) as a barrier. Nor is there an escepe 
from the constraint laid upon the police by that 
rule in that two other suspects were involved in 
the same crime. Presumably, whomever the police 
arrest, they must arrest on ‘probable cause.’ 

It is not the function of the police to arrest, | 

as it were, at large and to use an interrogating 

process at police headquarters in order to determine 

whom they should charge before a committing magis- 
trate on ‘probable cause’." 





The only possible reason, therefore, which could be urged by the 
Government for not immediately taking the defendants to a committing magis- 
trate after their apprehension is that they were arrested in the early morning 


hours. But this reason does not establish that the delay was necessary since 





first, no effort appears to have been made to determine the availability of a 


committing magistrate at that hour, and second, as this Court has stated in 





Akowskey, "by law and practice” application for a hearing could have been 


made to a committing magistrate "at any hour.'"' And it is clear from both 


Akowskey and Watson, that it is immaterial that either the arrest or the in- 
! 4 / 


culpatory statements were made after the close of the business! day. 


4] In Watson, the defendant was apprehended after the close of the 
business day and, as in Akowskey, the inculpatory statements 
were obtained during non-business hours. | 











II 


APPELLANTS’ RIGHTS WERE PREJUDICED BY REMARKS 
MADE IN THE GOVENMENT'S SUMMATION. 


| 

The Government's summation to the jury dealt at considerable length 
with matters which were not strictly relevant or inferable from the evidence. 
The summation was heavily interspersed with remarks concerning the complaining 
witness which could not have failed to arouse sympathy for him by playing upon 
the emotions of the jury. While perhaps the emphasis plscedlupon this subject 
by the Government may have been due to sincere and zealous advocacy, and 
while it may not have been intended to prejudice the Appellaats, it is re- 

| 

spectfully submitted that the effeet, witting or unwitting, vas seriously 
harmful to the Appellants, particularly whm considered in the light of other 
events hereinafter discussed during the course of the summation and in the 


light of the Court's instructions to the jury. 


fn the effort to build up sympathy for Dillon as a sincere, honest 


and ailing old man, the Government took some unwarranted liberties with the 
evidence, as in the instance where it was stated to the jury thae Appellants 
tried to make Dillon drink whiskey "to get him drunk' (3.4.58). Actually, 

the evidence showed no insistence or persistence on the pertlot the Appellants 
that Dillon take a drink. Dillon himself initially stated that Cecil handed 
Dillon the bottle and asked him to drink; that he refused and then himself 
passed the bottle around to Appellants to take a drink; that they handed it 
back to him and said "drink all of that,'' to which he replied that he didn't 
want it, and proceeded to place the bottle back under the pillow (J.A.22). 
This was his testimony on direct examination. His version of the event was 
somewhat different when he was cross-examined. After denying that he had 
previously testified that Dillon had asked him what the bottle of whiskey was, 
he stated that Cecil asked him to drink and that he handed the bottle back to 
Cecil who took a little drink out of it and then handed it back to Dillon who 


also took "a litle drink out of it! (J.A.35-37) Surely, under either version, 





it was not justifiable to plant in the jury's mind the suggestion that the 
Appellants were such monstrous creatures that they tried to force liquor 


down the throat of an unwilling and ailing old man in order to make him drunk 
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i 
the trial court had given the general instructions, as the Court below did in 
the instant case, that the defendants are presumed innocent until such pre- 


sumption is overcome by evidence establishing their guilt: beyond a reason- 
able doubt (70 U.S.App.D.C. at p. 151) ca | 

It is respectfully submitted that the foregoing, particularly 
when considered together with other deficiencies in the Court's instruction 


to the jury hereinafter discussed, was seriously prejudicial to the Appel- 


lants. 


2/ Im the McAffee case, unlike the instant case, such an express 
instruction had been requested. It is clear from that decision, 
however, that the Court would have come to the same conclusion 
even if the question had not been raised below. Despite the 
fact that no such instruction was requested here, it is respect- 
fully submitted that this Court should consider this and other 
alleged errors claimed elsewhere in this brief which were not 
raised below since it is believed they pertain to vital matters. 
(Wiborg v. United States, 163 U.S.632, 16 S.Ct. 391, 41 L.Ed.289; 
Thomas v. Dist. of Columbia, 67 App.D.C.179,183, 90 F.2d 424,428; - 
Kinard v. United States, 69 App.D.C.322, 101 F.2d 246; Williams v. 


United States, 76 App.D.C. 299, 131 F.2d 21) 





or 
en ath: 
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THE. DISTRICT. court's INSTRUCTIONS WERE PREJUDICIALLY 
DEFICIENT JN SEVERAL RESPECTS. 


As pointed out above, the Court instructed the jury in general 


terms with respect to the rights of defendants in a criminal case, the neces- 





sity of proof beyond a reasonable doubt, the presumption of innocence of all 
defendants until guilt is established beyond a reasonable doubt, the factors 
pertaining to the jury’ s judgment as to the credibility of witnesses, and the 
statutory definitions of the crimes of housebreaking and robbery. In addition, 
however, the Court proceeded to recite to the jury portions of | ‘the evidence 
stating that these were only the Government's contentions. In this recitation, 
the Court described Dillon's testimony that Cecil had grabbed a watch from 
Dillon's wrist and had taken two $20 bills from his wallet, that he had com- 
plained to the police and that some time later he saw the defendants waiking 


down the street and at that time Dillon identified the defendants as the per- 





sons who entered his room and allegedly robbed him (J.A. 71). The remainder 
of the Court’s recitation of the evidence dealt at considerable length with 
the statements made by Appellants to the police after they were apprehended 


and during the period when they were being detained (J -A.71+72). The Court 


pointed out Appellants’ initial denials that they had been at the premises in 





question, Cecil's statements after the $3 had been found on him by the police, 
that he had no other money, discovery by the police of $35 in| his wallet, Ap- 
pellants' statements that they had played cards, “although (they) had prev- 
iously denied having been in the place," and 0’ Shields" statement that he 
had disposed of the watch which had been found in the police wagon because he 
didn't went to be charged with robbery (J.A.72-73). 

It is to be noted that to the extent that the Court saw fit to 
discuss the evidence, the Court recited only evidence which was unfavorable 


—— ss 


8/ It will be assumed arguendo in the instant point, thet admission 
into evidence of Appellants' inculpatory statements to the police 
was not error. 
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to Appellants, with particular emphasis on the evidence concerning Appellants’ 





statements to the police. Admittedly, no evidence was offered in behalf of 
the defendants and there was no direct evidence that would definitely and 
conclusively have established the innocence of the defendants. This, however, 
is not the test (MacKenzie v. United States, 75 App.D.C. 270 at 273, 126 F.2d 
533 at 536). But there were several circumstances disclosed by the evidence 
which, if they had also been called to the jury's attention, might have 
raised a reasonable doubt as to the Appellants’ guilt. Thus, the evidence 
clearly disclosed that less than an hour after the time the Government claimed 
the crimes occurred, the defendants were found walking along the street within 


a very short distance of the scene of the crime, obviously with no apparent 


thought in their minds that they had done anything criminal (3.A.40). Further, 





since the evidence indicated that O'Shields was known to the landlady of the 
premises (J.A.40) and had been at least a "former" tenant, the likelihood that 
the defendants would go to those very premises to commit a crime was certainly 
questionable since it most certainly would have been obvious to defendants 
that there would be little or no difficulty in later indentification of 
o'Shields by his landlady or others there who may have ren him. Yet, nowhere 


in the Court's charge were these circumstances called to the jury's attention 


in order to give the benefit of possible, if not probable, favorable inferences 


to defendants. 


Since the Court had seen fit to detail, to such an extent, circum- 


stances which could only be construed by the jury to be ineriminatory of the 


Appellants, there was at the minimum an obligation to point) out to the jurors 





other circumstances disclosed by the record from which the jury might conceiv- 
9/ | 


aly draw contrary inferences. But since only one side of the picture was 


recited to the jury by the lower Court, and notwithstanding the caveat that 


| 
9/ See MacKenzie v. United States,75 U.S.App-D.C.270,126 F.2d 533, 
in which this Court held that the trial court's instructions 
were deficient because of the failure to call to the! jury's at- 
tention certain circumstances favorable to the defendant. The 
Court stated: | 
“Phase circumstances, it is true, lack much of making 
out a complete defense. But that, under the law, was 
not the obligation of the accused. They were, however, 
important enough to be called to the attention of the 
jury, to be weighed together with the evidence in sup- 
port of the legal presumption of innocence." (75 U.S. 
App.D.C. at p.- 273) 
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the Court was merely reciting the contentions of the Goveranene, the jurors 
could well have believed that they were not privileged to give any Weight 

or accord any materiality to any evidentiary circumstances whieh the Court 
had seen fit not to mention. And it would not appear unreasonable to suppose 


that the jury may have believed that the Court's detailed cecreecie of the 





post-arrest statements of the Appellants indicated that these statements were 
the principal if not the sole factors upon which the jury should decide the 
guilt or innocence of Appellants. Indeed, the Court's language with respect 
to these statements were in a somewhat argumentative vein. Thus the Court 
stated: "Later the officers testified that O'Shields said that he had played 
eards with the complaining witness although he had previously denied having 
been in the place." At a later point the Court said: “The Governnent claims 
that Max Cecil later said he won $35 playing cards, although he had previously 
denied having been in the place."' Emphasis was added by repetition of the 
contradictory nature of Appellants’ statements to the police, the Court stating 
“both male defendants as I say, later admitted having been in the apartment and 
that they stated they had known this complaining witness for pei cimericoaey 

Ya Starr v. United States, 153 U.S. 614 at 626, the Supreme Court 
quoted Burke v. Maxsell, $1 Penna. St. 139,153: , 

~The evidence, if stated at all, should be stated accurately, as well 
that which makes in favor of a party as that whieh makes against ook ee 
And in Billeci v. United States, 87 U.S.App-D.C.274, 184 F.2d 394, this Court 
pointed out that "Courts have held time and again that 2 trial judge cannot be 
argumentative in his comments." 6&7 U.S.App.D.C. at p. 283. the deficiencies 
| 

in the Court's instructions in this regard were undoubtedly inadvertent and 
unintentional. Nevertheless, the harm and prejudice to the defendants is ap- 
parent. The jurors’ minds could not help but be conditioned to a strong feeling 
that the Court had sifted out matters which were not to be considered signifi- 
cant by the jury, and had pointedly laid out the significant matters on which 


| 
the jury should concentrate to the exclusion of all others. . 


It might be argued that no undue prejudice resulted to Appellants 


in view of the Court's admonition to the jury with respect to "admissions" 


10/ Appellants' contention is that the Court's error was one of 
omission, and not that the Court miestated the evidence. 
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made by defendants while under police custody. It is respectfully subattted, 
however, that in view of the time when this admonition was given by the Court, 
and the nature of the language used, the effect upon the jury was likely to 
have been more prejudicial to the Appellants than protective of their rights. 
It was not until near the end of the Court's instructions to the jury that 
this admonition was given (J.A.74), Indeed, the Court had completed its 
recitation of the evidence concerning these " adnissions," following which the 
Court proceeded to instruct the jury at some length upon the subject of Mrs. 


Cecil's alleged participation in the alleged crimes (J.A. 73-74). And it was 





net until after the Court had completed the instructions concerning Mrs. Cecil 
that the Court returned to the subject of appellants’ “admissions” in order to 
express the admonition concerning such “admissions.” In these etreumstances 
the effectiveness of the admonition was seriously questionable. (See Billeci 
v. United States, 87 U.S.App.D.C. 274 at 283, 184 F.2d. 394) It is doubtful 
whether at this point, the jury was suffieiently impressed, if at all, with 
the necessity for caution in relying on these "admissions" ina manner unfav- 
orable to Appellants, particularly after so much emphasis hed been earlier 
laid upon them by the Court. Had a sufficiently specific adnonition been 


given prior te, during or immediately after the Court's recitation of Appel- 


lants’ assertions to the police it might be arguable that any) possible harm 


or prejudice to defendants had been corrected. | 

Moreoever, in the circumstances of the instant cate, the brief and 
somewhat cryptic language used by the Court may have been detrimental to Ap- 
pellants. The Court should have gone on to explain that the sory must be 
very careful in using such statements unfavorably to the Appellants for the 
reason that when defendants are taken into custody by the police, are sub- 
jected to questioning by them, they are generally unaware of their right not 
to make any statement until they have had an opportunity to avail themselves 
of counsel, and that people apprehended upon suspicion of sebtous erimes, and 
persistently questioned by police in the early morning hours| may be in a 


highly emotional, confused and frightened state of mind. Without such an 


explanation, it may not have been clear to the jurors that the Court was 





cautioning them to be careful in drawing inferences unfavorable to Appellents 
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from these statements. In this connection, the unfortunate and obvi.cusly 
unintended slip by the Court in using the word “confessions may 2lso have 
been quite harmful (J.A.74). It might have been better for the Court to have 
interjected at this peint more express language to the effect! that the jury 
should completely disregard the Court's inadvertent use of the word "con- 
fession." It is not inconceivable that the jurors, or some of them, may 

have missed the intended correetion. Moreover, the use of the word “admis- 
sions'' might well have had an unintended misleading effect. To a legally 
trained mind, the word "admission" is clearly distinguishable in meaning 

from the word "confession." But to a lay mind, the word “admissions” might 


readily be given a meaning synonomous with a confession of guilt. Indeed, 


one of the dictionary definitions of the word is: "a conceding, acknowledg- 





ment or eonfessing, er that which is acknowledged or conceded; as admission 
of guilt." (Funk & Wagnall's New Standard Dietionary of the English Language, 
p. 38) : 

In addition to the evidentiary eircumstances herdtefore discussed, 
which were indicative of an absence of ¢onsciousness of guilt oh the part of 
the Appéllants and of the unlikelihood that the former living quarters of one 
of the defendants would be chosen for the perpetration of 4 ¢rime, there were 


other evidentiary circumstances which might have raised a reasonable doubt of 





their guilt in the minds of the jury, had the Court referred to them in the 
instructions. The Gevernment had submitted no direct evidence establishing 
that the defendants had no right or no reasonable belief that they had a right 
to enter the premises, But Dillon had testified several times that the defend- 
ants, after they arrived in the room, had repeatedly and persistently asked 
Dillon as to the whereabouts of O'Shields’ clothes (J.A.19,20,30,31). In 

view of this testimony, it is respectfully submitted that the Distriet Court 
should have pointed out to the jury that the question was present whether the 
defendants may have gone to the room, believing they had a right to be there 


in order to obtain clothes left there by O'Shields. 


In this connection it was of particular significance that upon both 


the question of the lawfulness or unlawfulness of the defendants’ entry and 
the question of the legitimacy of their purpose in entering, the landlady 


who could have testified upon this question was not called by the Government. 
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This failure of the Government to call the only person who could have shed 
light upon an unquestionably vital question, was certainly a circumstance 
concerning which Appellants were entitled to have an appropriate Court in- 
struction to the jury in order to open for the jury's consideration an infer- 
ence that if she had been Sa testimony might have been unfavorable 

| 


te the Government's eontentions. - es ! Surely, 
under such instructions, the jury might well have entertained a doubt as to 
the claim that the defendants had entered the room unlawEully with the ex- 
press intention of stealing. And the District Court's failure to call this 
watter to the jury's attention, might very well have affected the jury's de- 
termination on the robbery count also in view of the close relationship of 


2/ 
the robbery charge to the housebreaking charge. 





The prejudice to Appellants beeause of the Distriet Court's 


failure to refer to these circumstances was aggravated by othet deficiencies 
on the Court's instruetions with respect to the legal elements ahd factors 
constituting the crimes charged in the indietment and the adeeisity of 

proof by the Government beyond a reasonable doubt as to each and every one 
of those elements. It is well established in this jurisdietion that a trial 
court must instruct the jury that a verdict of acquittal must be returned if 


the Government has not sustained its burden of proving each and every element 


| 
of an offense beyond a reasonable doubt. ‘Thus, in McKenzie v. United States, 


75 U.S.App-D.C.270, 126 F.2d 533, this Court held that the trial court's 


11/ The Government's failure to call the landlady was parclealacty, sig- 
nificant in view of the fact that the Government allegedly had in 
its possession a so-called "confidential" report made by the land- 
lady to a probation officer with respect to O'Shields rental of 
the premises and the presence of his personal belongings in the 
premises and the Government's later erroneous claim, in which the 
Court mistakenly concurred, that the presence of 0' Shields’ clothes 
in the room oceupied by Dillon had been admitted at the trial. (See 
pp. 49 to 5ibelow.) The Government's failure has added | significance 
in view of the fact that the police were fully aware of O'Shields' 
claim that he had left elothes in the room but the Government gave 
no indication as to whether the police had ever investigated the 
premises to determine whether they contained any clothes or other 
belongings of O'Shields,or for any other purpose. r 


The Court at no time made it clear to the jury that the housebreaking 
and robbery charges should be considered separately and that the jury 
could acquit the Appellants of either one or both of these charges. 
This omission may very well have caused the jury to believe that if 
Appellants were guilty of one of the crimes, they mst be guilty of 
the other. 
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instruetions were fatally deficient because:~ 


". the Court told the jury in the usual terms 
that the defendant was presumed to be innocent | 
and that the government was obliged to rebut | 
this presumption by proof of guilt beyond 2 ! 
reasonable doubt. But ... the Court failed to; 
gay,in terms, that unless they found from the | 
dvidente beyond a reasonable doubt that all the 
dlements of the crime charged existed, they mst 
dequit the defendant. That is the rule in the 
District of Columbia, and it should have been ! 

followed in the present case, and since it was: 

not, we are required to reverse and remand the 

ease for a new trial." (75 U.S.App-D.C. at p. 

273) 





In McAffee v. United States, 70 App. D.C. 142, 105 F.2d 21, this Court 


stated: 





“we think it should be orthodox practice somewhere 
in the instruetions to tell the jury in precise 
terms that a not guilty verdict is necessary in 
the event of failure by the Government to prove 
each of the elements of some offense beyond a 
reasonable doubt. While this was implied ...| 


it was not in our view steted with sufficient 
implicitness ..." (70 App. D.C. at p. 150) 


And this rule of law was reaffirmed and reapplied by this Court in 
williams v. United States, 76 App. D.C. 299, 131 F.2d 21,22. 

In the instant case, examination of the District Court's instruc- 
tions to the jury as to what constitutes the crime of housebreaking indicates 
that the Court recited the statutory language of Section 22:1801 of the Dis- 
trict Code but failed to further explain to the jury, in language which could 
be clearly understood by a lay mind, that the two essential elements of 
housebreaking as charged in the instant indictment were (8) pnlewful entry 
with (b) the intent at that time to steal preperty. (Lee v. United States, 

37 App-D.C.442,445) The Court's instruction was silent on the necessity 

of proof beyond a reasonable doubt of the element of unlawful entry or 

of the legal elements constitetin unlawful entry in terms of the right or 
privilege or absence of right or privilege of the defendants to enter the 
premises in question. The Court also failed to state specifically er to 
make sufficiently clear to the jury that the intent to steal must have existed 


13 
at the time of the entry, although it did refer to intent as one of the 


elements of the offense and stated that “intent cannot be proved directly ... 





—— na 


ee 


13/ See Colbert v. State, 91 Ga. 705, 17 S.B.8405 State v. Moore, 
12 N.H.42. | 
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but must be inferred from the circumstances as disclosed by the evidence in 

the case” (3.4.71-12). With respect to the crime of robbery, the Court re- 

cited to the jury the statutory language in Section 22:2901 of the District 

Code without further discussion of the essential elements of the é¢rime (J.A.72) 
In Williams v. United States, 76 U.S.App.D.C.299, 131 F.2a 21, 

this Court held that it was error for the trial court to fail to explain 


to the jury the elements constituting the erime charged in the indictment or 





to instruct the jury that if the Government fails to prove each and every 
14 ! 
element of the crime beyond a reasonable doubt, it must return a verdict of 


not guilty. In that ease, this Court stated: : 

“| .O£ what value is an open mind, if it does not 
know, with clear delineation, the issues upon which 
it is to pass judgment..."(76 U.S.App.D.C. at p, 301) 

And in the McAffee case, this Court stated: 3 

| 

“ ,.The jury is an untrained body and it is the 
duty of the Court to make as clear as is possible 
what the law is." (70 App.D.C. at p. 151) | 


This Court's statements in the Williams and McAfee cases are appli- 
cable in all respects to the instant case. For, without clear and express 
instructions explaining the component elements of the crimes charged, the 


jury could not know or understand the issues upon which it was to pass judgment 


and therefore might very well have made unwarranted general assumptions unfavor- 


able to Appellants. ! 


| 
| 
In the Williams case, there had been no request by defendant's 
counsel that the jury be so instrueted nor was the question raised 
on the appeal ‘but the Court nevertheless: found “he omission to be’ 
of sufficient gravity to raise it on its motion. | 
ie - ‘eect 
| 











| 
B. The Deficiencies In The Court's Instructions With | 
| 


Respect To Inconsistencies in Testimony of 
Compla ning Witness. 


As indicated above, there were a number of inconsistencies within 
the testimony of the complaining witness Dillon and between that witness' 
testimony and the testimony of officer Antonelli. (See PP. 4 to Lo supra. ) 
The Court's instructions to the jury made no reference to thede inconsisten- 


15/ 
cies. The Court instructed the jury in general terms that it was the func- 





tion of the jury to determine the credibility of any witness taking into con- 
sideration various specified factors, and that the jury could disregard in 
whole or in part the testimony of any witness whom the jury atone find had 
testified wilfully, falsely or corruptly with respect to any material fact. 
These instructions were clearly inadequate since the Court aid not refer 
either in a general way to the subject of inconsistencies in ‘ witness" tes- 
timony or to specific inconsistencies disclosed by the evidence in the instant 
case. Certainly, it should have been made clear to the jury that if the jury 
found inconsistencies in a witness’ testimony, the jury should consider them 


in determining the witness’ credibility. | 
The Court's instructions on this subject actually were likely to 
have been confusing or misleading to the jury. The jury may have assumed 
from the Court's instructions that only in the event the jury found that the 
complaining witness had testified "wilfully, falsely or corruptly" was the 
jury at liberty to disregard that witness' testimony in wots or in part. The 
Court should have made it clear that although the complaining witness’ testi- 
mony may not have been wilfully false or corrupt, the jury was free to consider 
the inconsistencies in his testimony in determining the accuracy and reliab- 
ility of Dillon's memory and recollection. | 
Several examples may be cited of the manner in whieh the generality 
of the Court's instructions upon the subject of the credibility of witnesses 


and the Court's silence upon specific inconsistencies in the evidence, may 


have been prejudicial to Appellants. Thus, Dillon testified on direct 


yn ye EE | 
In MeKenzie v. Unices States, 75 U.S.App.D.C.6, 270; 126 F.2d 533, 
this Court held that the trial Court erred in failing to call to 
the jury's attention inconsistent statements pertaining to the 
identification of the defendant which had been made by the complain- 
ing witness on different occasions. (75 J.S.App.D.C. at 272-273) 
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examination that he had a bottle of whiskey under his pillow which he used 


22) He also statéd that Cecil found the bottle and after 
On 


as a "tonie.” (J.A. 


asking what it was asked Dillon to drink but Dillon refused (3.4,22). 


that he bed purchased the bottle of whiskey on 
He first denied chat he had been 


eross-examination he stated 


his way home earlier that evening (3.A.33). 


drinking during the time when he first got to his room earlier chat evening 
26) stat- 


(at about 7 p- m.) and the time the defendants entered his room (. A. 


ing that he kept the bottle under his pillow in order to take "e little small 


drinie’ when he got up in the morning because he got to coughing | and he took 
| 


it to “break the flame (sic)." Gs. A.27) When questioned further, however, or 
1 


stated that he had “a little small drink’ when he first went te bed (3.A.34). 


Still, later, hé testified that Cecil had not asked him what the botele was 


when Cecil pieked it up and twice he categorically denied that | he had so 


testified on direct examination (J.A.36). Upon further pease ventas: he ad- 


mitted that he did not refuse to drink when Cecil asked hin to but when the 


bottle was handed to him, "I taken (sic) a little drink out of iv’ and put 


it back under the pillow (J.A-36-37). Police officer Antonelli later testi- 
fied that at the time the police spoke with Dillon at the scene of the alleged 


crimes, which was about 2:20 a.m.,(J. A.40) Dillon had alcphel | on his breath 
(3-A.45) - Had the Court's instructions referred to Dillon's inconsistencies 
in these respeets, the jury might well have entertained some doubts as to 
Dillon's credibility or at the very least, might have found reason for suspect- 
ing the accuracy of his memory. | 


Other instances deserve mention. Dillon's memory vas confused upon 
the address of the place in which he lived and in which the = allegedly 
cceurred. His first answer was " 1213 Massachusetts Avenue." | When the question 
was repeated, he stated it was the 1200 block’ and that he aia not pay such 
attention to the address." He was then asked the leading question “Coyld it 
bave been 12202" to which he replied in the affirmative (J AL 19). 


| 
Dillon was confused as to the sequence of events and as to exactly 


what happened. When first asked to describe what occurred, he related simply 


' 







16 = evidence at the trial did not disclose it, Dillon 
hed aay at the préliminary hearing that he (Dillon) had ad- 
mitted that he had been drinking before the defendants entered 

the room and that all but an inch and a half or two inches of the 
contents of the bottle had been consumed (J.A.80). ! 


4 5 | 








| 
that the defendants had come into his room, asked for the whereabouts of 
“your clothes," "my clothes,” grabbed a wateh from his wrist, picked up a 
key-ring from his trousers pocket, pulled on his leg, picked up the whiskey 
bottle and asked him to drink, whieh he refused to do, and a Spo tinutes later 
they left; and that he waited 2 few minutes and then called his landlady who, 


with her daughter, called the police (J-A.19-22). Upon further questioning, 





he said that the defendants also took $40 and thereupon he gave a series of 
confused answers a’ to the amount taken and the manner in which the honey 

was taken (J.A.22-23). When questioned on eross-examination, Dillon admitted 
that Cecil offered to return his watch if Dillon would disclose where O'Shields 
clothes were, a fact which had not previously been disclosed (3-A.30). As 
pointed out above, he admitted that he took a drink from the bottle (3 .A. 36-37) 
wheréas his testimony on direct examination was that he had demtuoed to drink 
(3.A.22). He had not claimed at the preliminary hearing that he had been 
pushed down, as he now claimed (J.A.28). He had said on direct that Cecil 

had asked what the bottle of whiskey was (J.A.22) but on cross-examination he 


denied that he had so stated (J.A.36) and upon prodding, he admitted that in- 





itially he had mistakenly identified a watch on Cecil's wrist as his own 


(J.A.38). On this point, officer Antonelli's testimony was in direct conflict 


(3.A.45-46) . 


These matters were not called to the jury's attention in the Court's 


| 
instructions. It would appear that mention of some of them, at least, was 


called for so that the jury might have been alerted to the possible question 


as to whether Dillon's recollections were entirely reliable. 

















C. The District Court's Failure To, Inform The Jury 
That It Cowld Return A Verdiet of Not Guilty As 
To Appellants. 





It will be noted from an examination of the District Court's in- 
structions that nowhere in such instructions is there a statement that the 
jury could return 2 verdict of not guilty as to Appellants upon both charges 


or either charge in the indictment. Because of this omission, the District 
! 17/ 
Court's instructions must be held fatally defieient.as a matter of law. 


This Court stated with respect to a similar omission in the trial court's 
instruetions in Williams v. United States, 76 App.D.C.299, 131 F.2d 21: 


“In no part of the charge was the jury even told 
that it could return a verdict of not guilty, 
That is error. But more than a mete statement 
that defendant can be acquitted is necessary. 

The jury must be told at least once, in some un- 
equivocal language, that if it believes from the 
evidenee that the defendant is innocent or if it 
believes from the evidence that the Government has 
not proved each and every element of the crime be- 
yond a reasonable doubt, it must return & verdict 
of not guilty. (76 U.S.App.D.C. at p- 300--Emphasis 
supplied) 





| 
It is true that the District Court's general instruetions with 


respect to burden of proof and the general presumption of innocence may 

| 
impliedly have encompassed such an instruction. But such implied instructions 
are not sufficient. For, as this Court stated in McAffee v. United States, 


70 App.D.C.142, 105 F.2d 21, with respect to the trial court's failure to 


include an express instruction that a defendant is not required to prove his 


innocence or produce evidence: ! 
"As a matter of strict logic, the jury might 
conclude from the fact that the defendant is | 
presumed innocent and that the burden of proof 
is upon the Government that he himself is not! 
required to prove innocence or to produce evi, 
dence. But the mere fact that as a matter of 
logic the jury might reach such a conclusion is 
no assurance that it will. The jury is an un- 
trained body and it is the duty of the Court to 
make as clear as is possible what the law is." 
(70 App.D.Cc. at p. 151) | 





17/ The likelihood that Appellants were seriously prejudiced by this 
omission is made clear from the discussion of the District Court's 
instructions with respect to Mrs. Cecil (pages 47 to 4gbelow), in 
which the Court did expressly inform the jury that it could return 
a verdict of not guilty as to Mrs. Cecil. 


19/ As pointed out at p, 33 supra, the District Court in ‘the instant 
case also failed to instruct the jury that the Appellants were 
not required to prove their innocence or present any evidence at 
ail. | 

Ape 


| 
i 


| 
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| 
| 
| 








D. The Court's Instructions Concerning Mrs. Cecil's 
Participation In The Alleged Crimes. 


In his summation, counsel for Mrs. Cecil aruged that vhes Mrs. 
Cecil “told the police officer that she wasn't there, it is certainly arguable 
that she wasn't there at the time that the crime occurred--not that she wasn't 
there for a second." (J.A.66-67) This statement could readily have been inter- 
preted by the jury as iconneseton by the wife of one of the Appellants, who was 
with the Appellants at the time and, therefore, presuably knew what had hap- 
pened, that the Appellants did actually commit the crimes cuacysd This 
remark in conjunction with the later statement of the Goversinent and the 
Court's instructions to the jury were seriously prejudicial to Appellants be- 
cause the impression created was that Appellants’ guilt was virtually conceded 
and that all that was left to the jury was the ministerial funetion of return- 
ing a verdict of not guilty as to Mrs. Cecil so long as they returned a verdict 
of guilty as to the Appellants. | i 

The Government had opposed the motion of Mrs. cecil's attorney for 
a Judgment of Acquittal which had been based on the very same grounds that 
Mrs. Cecil's attorney urged in his summation to the jury. yet in its reply 
summation, the Government in effect conceded the assertions malts by Mrs. Cecil's 
counsel and invited the jury to return @& verdict of not guilty as to her s0 
long as they returned a verdict of guilty as to Appellants (J A.68-69)> Toa 
addition, the language used in the Court's charge to the jury could very pos- 
sibly have been construed as indicating a belief by the Court of the Appellants" 
guilt of the crimes alleged since the Court referred to the possibility that 


Mrs. Cecil may not have participated in “what was going on inside there," 


| 
an assertion implying that the crimes charged were being committed by Appel- 


lants (J.A.73-74). 


PET Ty aii 
19/ Even though this unfortunate use of language may not have been 
intended to create that impression, the prejudice to Appellants 
is nevertheless apparent. Cf. Egan v. United States, 52 App.D.C.384, 
391-392, in which the Court stressed the necessity that! a jury be 
cautioned against the testimony of one accomplice incriminating aa- 
other. 
| 
It is difficult to understand why the Government, after it had 
opposed the motion of Mrs. Cecil's counsel for a Judgment of Ac- 
quittal, preceeded to make the statements it did in its Reply 
Summation, which amounted to an outright concession that a Judgment 
of Acquittal should have been entered at least as to Mrs. Cecil, or 
why it included Mrs. Cecil in the indictment at all. Had such Motion 
been granted or had Mrs. Cecil not been included in the indictment, 
prejudice to Appellants might have been avoided. | 








The likelihood that the foregoing circumstances had a seriously 
prejudicial effect upon the Appellants becomes even more apparent from the 


contrast between earlier portions of the Court’s instructions, which were 





applicable to Appellants, and the portion of the instructions which pertained 


exclusively to Mrs. Cecil. As heretofore pointed out, (supra /p. 46 ) 


at no time did the Court even once expressly State to the jury in so many 
words that the jury could find the Appellants "not guilty” upon both or either 
charge in the indictment. In striking contrast, there was no such omission in 
the portion of the Court's charge dealing with Mrs. Cecil. Here the District 
Court used such language as "she cannot be found guilty” and "then, obviously 
she isn’t guilty.” This marked contrast between the Court's instructions as 
to Appellants and as to Mrs. Cecil could well have been interpreted by the 


jury 4s ad indication or suggestion that Appellants could not or should not 

















TV | 
THE COURT ERRED IN DENYING APPELLANTS’ MOTIONS 


TO SET ASIDE THE VERDICT AND FOR A NEW TRIAL. | 
The Appellants’ Motions to set aside the verdict and for a new 
trial were based upon the grounds that there was relevant and material evi- 


denee not offered at the trial which would have rebutted the charge that the 





Appellants had engaged in housebreaking, and would have created a reasonable 
doubt as to the Appellants" guilt of the robbery charge. It was the basis of 


the Motion that such evidence had not been offered at the trial for the reason 
i} 
lants' 

that Appdt/ attorney had wrongfully failed to present sueh evidence although he 


had been requested to do so. 





The proposed evidence would have established, through the testimony 


of the landlady of the premises in question, Mrs. Bradshaw, that O'Shields 

had rented rooms from her for some time; that prior to the date of the alleged 
crimes, he had left this particular rooming house more cheniiones and had left 
articles of clothing or other belongings in his room; that at least one time 
prior to that time she had rented to another a room which o'shields had left; 
that O'Shields had paid money to the landlady for rent of the partieular room 
occupied by Dillon; that at that particular time O'Shields had left articles 
of personal property including clothing in the room (J.A.76-77,84). The 


record shows that a subpena to appear at the hearing on the Motion for a new 





trial was issued to Mrs. Bradshaw by Court-appointed counsel] for the defend- 
ants, and had been turned over to the marshal for service (3.4.77, 83-84). 
Although Mrs. Bradshaw was called on two occasions, the firet at the opening 
of the hearing and later on the termination of the vestinony of Mr. Garber, 


21/ 
she did not appear in response to the subpena. ~~ The substance of part of the 





testimony which it was asaumed she would give was stipulated to by Court- 
appointed coursel for Appellants and the Government (5.4.84). 

The testimony heard by the Court at the hearing on the Motions for 
a new trial, indicated that Mr. Dwyer, counsel for Appellants at the trial, 
had been requested to subpena Mrs. Bradshaw and that he had failed or refused 
to do so, apparently upon the ground that he believed that “whatever Mrs. 


Bradshaw might know the police will testify to whea they come down here as 





witnesses in the case" (J.A.88). It is clear from Mr. Dwyer's testimony that 
21 No explanation can be found in the record as to “ 
a Mrs. Bradshaw did not appear. | 
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IV 


THE COURT ERRED IN DENYING APPELLANTS’ MOTIONS 
TO SET ASIDE THE VERDICT AND FOR A NEW TRIAL. | 


i 
The Appellants’ Motions to set aside the verdict and for a@ new 


trial were based upon the grounds that there was relevant and material evi- 
dence not offered at the trial which would have rebutted the charge that the 


Appellants had engaged in housebreaking, and would have created a reasonable 





doubt as to the Appellants' guilt of the robbery charge. It was the basis of 


the Motion that such evidente had not been offered at the trial for the reason 


lants : | 
that Appat/ attorney had wrongfully failed to present sueh evidence although he 


| 
had been requested to do so. 


| 
The proposed evidence would have established, through the testimony 


of the landlady of the premises in question, Mrs. Bradshaw, that O'Shields 

had rented rooms from her for some time; that prior to the date of the alleged 
erimes, he had left this particular rooming house more shanllonce and had left 
articles of clothing or other belongings in his room; that at least one time 
prior to that time she had rented to another a room which o'Shields had left; 


that O'Shields had paid money to the landlady for rent of the partieular room 





oceupied by Dillon; that at that particular time O'Shields had left articles 
of personal property including clothing in the room (J.A.76+77,84). The 
record shows that a subpena to appear at the hearing on the Motien for a new 
trial was issued to Mrs. Bradshaw by Court-appointed counsel for the defend- 
ants, and had been turned over to the marghal for service (3.4.77, 83-84). 
Although Mrs. Bradshaw was called on two occasions, the first at the opening 
of the hearing and later on the termination of the testimony of Mr. Garber, 
she did not appear in response to the gy aeeemee substance of part of the 


testimony which it was asaumed she would give was stipulated to by Court- 


appointed coursel for Appellants and the Government (3.4.84). 





The testimony heard by the Court at the hearing on the Motions for 
a new trial, indicated that Mr. Dwyer, counsel for Appellants at the trial, 
had been requested to subpena Mrs. Bradshaw and that he had failed or refused 
to do so, apparently upon the ground that he believed that ‘whatever Mrs. 
Bradshaw might know the police will testify to when they come down here as 


witnesses in the case" (J.A.88). It is clear from Mr. Duyer' $ testimony that 
21/ No explanation can be found in the record as to why 
Mrs. Bradshaw did not appear. 
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he never made an independent check to determine whether Mrs. Bradshaw could 


have testified to any matters favorable to the defendants (J.A.88). 

In denying the Motion for a new trial, the Court was of the opinion 
that the testimony of Mrs. Bradshaw, if she had been called to the trial, 
"wouldn't have changed the result of the case and wouldn't have been of any 
material assistance as far as the defense of these two defendants are concerned’ 
(J.A.101). The Court's ruling, however, was based upon a most serious misunder- 
standing of the facts. Following the stipulation among counsel concerning the 
testimony which Mrs. Bradshaw would have given, the Cee in the form of 
an offer to stipulate, added the remark that the Government had a "confiden- 


tial" probation report in which Mrs. Bradshaw had allegedly denied that 


O'Shields' rent was paid up for a month, and that it was the Government's in- 





formation that O'Shieids only gave her $14 which was in payment of money which 
had been advanced except for $2. In apparent support of a Seicentiod that 
Mrs. Bradshaw's testimony as to O'Shields' clothes would merely have been cum- 
ulative to testimony given by Dillon which had already been heard and consid- 


ered by the jury,~the Government added the 


remark that at the trial Dillon "had admitted that this defendant had some 





clothes or there were some clothes in the place." (J.A.84-85) The Court ex- 
pressly agreed with the Government attorney's statement that such facts had 
been before the jury at the trial (J.A.84-85) and the Court proceeded to state 
with respect to the question whether O'Shields had actually paid rent on the 

| 


room or merely repaid advances made by Mrs. Bradshaw: "I don't think that 


would be too material, as long as the complaining witness admitted that there 


had been something left there" (J.A.35). 

It is apparent that the Court's denial of the Motions for a new 
trial, insofar as the Motions pertained to the testimony of ire. Bradshaw, 
was solely based upon the assumption of the Government and the Court that the 
jury had already considered evidence to the same effect as the testimony which 


would be given by Mrs. Bradshaw. The plain fact of the matter is that the Gov- 





ernment and the Court were mistaken in their assumption. For not only had 
Dillon never admitted that O'Shields had any clothes on the premises, but he 


had testified affirmatively that O'Shields' clothes were not) in the room 


(J.A.27). And the Government had vigorously contended, in its summation to 
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the jury, that Dillon had testified that there were no clothes in the room 
except Dillon's own clothes (J.A.67). The Government's vigorous denial at 
the trial of the presence of any of O'Shields' clothes in the room was a clear 
concession that the presence Or absence of O'Shields' possessions was a ma- 
terial and critical fact in the jury's determination of the innocence or guilt 
of the Appellants. For, if O'Shields did have possessions in the room, the 
Appellants’ entry might well have been found lawful, or at the very least, 
their purpose in entering could have been found to be entirely innocent. 
Obviously, therefore, the Court erred in concluding that the testimony of Mrs. 
Bradshaw would not have beén of assistc.ce to Appellants. - - 
Moreover, the Court’s conclusion was predicated upon: another 
serious error. When O'Shields testified that his rent for the room had been 
paid up, the Court commented: "That isn't what she (Mrs. Bradshaw) said," 
and “She disputed you on that" (J.A.92). But the Court's assertions were not 
based upon any evidence of record, nor was there any stipulation to the ef- 
fect that Mrs. Bradshaw would deny that O'Shields' rent had been paid up. 
The Court was obviously relying solely upon the statement of the Government, 
which was not stipulated to by Appellants’ counsel, that in a "confidential" 
probation report available only to the Government and which was never in evi- 
dence, Mrs. Bradshaw had allegedly denied that 0' shields’ “rent was paid up 
for a month," but had stated that O'Shields had given her $14, all but $2 of 
which was in repayment of money advanced (J.A.84). Manifestly, whether or 
not the District Court was privileged to believe or disbelieve O'Shields as 
witness, it could not properly assume that the fact was opposite to what 


o'Shields testified solely upon the basis of alleged information not in the 


record as evidence. | 


Mr. Garber's testimony at the hearing on the Motion for a new trial 


disclosed a number of specific inconsistencies between the testimony which 
Dillon had given at the trial and the testimony he had given at the preliminary 
hearing. At the trial, Dillon stated, after a series of confused answers, 

that there was a $5 %4il1 in his wallet which the Appellants returned to him 

but before they did so, they put the bill on the bed in order to rub out finger 
prints (J.A.22- -23,32-33). At the preliminary hearing Dillon hed stated that 


he had taken the wallet ot ‘of his pecket himself and banded it to O*Shields 
5% 











and that they teok some money out of the wallet and gave him the wallet back. 
When asked how much had been taken he had stated: "It mst have been $40, be- 
cause { had $45 in my wallet; when I got my wallet back, there vas $5 in change, 
$5 left" (J.A.79). If there was $5 in ¢hange left in his vallet when it was 


returned to him, the Appellants obviously could not have taken a $5 bill out 


of the wallet and rubbed it on the bed to remove fingerprints. 
At the trial, Dillon stated on cross-examination, that he had taken 
only "a little small drink’ before he went to bed out of the whiskey bottle 
which he had purchased on the way home and he vigorously denied that the 
whiskey bettle was half empty (J.A.34). But according to Garber, Dillon had 


admitted at the preliminary hearing that he had been drinking before the de- 





fendants arrived and that there was only an inch and a half or ‘two inches left 


in the whiskey bottle (J.A.80). 

At the trial Dillon testified that the Appellants had jerked and 
pulled at his injured leg and that one of the Appellants kept his down on the 
bed while the other defendant pulled on his foot and pushed him down (J.A.29- 
30). But Garber stated that at the preliminary hearing he reealled no testi- 
mony by Dillen coneeraing violence or to the effect that he was put in fear of 
his life or limb (J.A.80). 

It will be recalled that in its summation to the jury, the Government 
emphasized that the Appellants had used "force and violence, frightened hin, 
tried to make him drink some whiskey to make him drunk" (J.A. 58). Undeubtedly, 
the jury must have been strongly influenced by such assertions. But, had 
Garber been called as a witness at the trial to testify to the amount of whiskey 
Dillon had previously admitted he had actually drunk and te the absence of any - 


complaint by him of violence or having been placed in fear of life or limb, the 





jury might well have been most skeptical of Dillon's general eredibility and 


capacity to reeollect accurately and of the claims with respect to "fear" and 
“force and violence." : 


In ruling that the testimony of Mrs. Bradshaw and Mr. Garber would 
not have changed the result reached by the jury, the Court obviowsly over looked 
several significant facts. The Appellants, unless they took the stand then- 
selves, had no other means of attempting to rebut the evidence against them 


| 
except through these and other witnesses. Admittedly, it was undesirable for 
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the Appellants to testify in view of their past convictions. It was not de- 
nied by Appellants’ trial counsel that he had been urged by Appellants to call 
these witnesses. Significantly, the Court did not find that he had not been 
so urged nor was there any suggestion by the Court that the Appellants had 
voluntarily acquiesced in or agreed that these witnesses should not be called. 
Mr. Garber was obviously a disinterested person since he had been Court- 
appointed counsel for the defendants at the preliminary hearing, serving with- 
out remuneration (J.A.82). Mrs. Bradshaw was presumably similarly disinter- 
ested. Moreoever, it was certainly not unlikely that Mr. Garber's disinter- 
ested testimony as to certain inconsistencies in Dillon’s statements, when 
added to other inconsistencies in Dillon's testimony at the trial, might have 


ereated a reasonable doubt in the minds of the jury as to Appellants’ guilt 





on the robbery count. In the case of Mrs. Bradshaw's testimony, which per- 
tained to the housebreaking count, it was implicitly admitted both by the 
Government and the Court that testimony ds to the presence of O'Shields' 
clothes in the room was material, except that it was erroneously assumed that 
the jury had already been made aware of the fact at the trial. By virthe of 
the foregoing, it could hardly be said that it was unlikely that if such evi- 
dence had been submitted to the jury, it would still have found Appellants 
guilty on the housebreaking count. In these circumstances, it would certainly 
appear that sound exercise of the Court's discretion should have required the 
Court to grant the Motions in order to accord Appellants the fullest possible 
procedural opportunity of defending themselves, in the only practical way 
available, against the serious charges and severe penalties involved. 

With respect to the Appellants’ claim that their trial attorney had 
refused to permit O'Shields to take the stand to rebut Dillon's testimony in 
the event Mr. Garber and Mrs. Bradshaw did not testify (J.4.92-96), the Court 
rejected this claim because of the Court's disbelief of chats icescteony that 
they had insisted that their trial counsel permit O’Shields to testify. How- 
ever, the Appellants also testified that they had unsuccessfully urged their 
trial counsel to obtain information from, or to subpena, a Hazel (or Grace) 
Scott, a George Mueller (or Mulberry) and a Margaret Whittaker for the purpose 


of impeaching Dillon's credibility; that Mulberry would have testified that he 


and Mrs. Scott were in the house the night Dillon claimed he was robbed and 
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that Grace Scott obtained money from Dillon that evening and that 
Margaret Whittaker would have testified that Dillon had elained that several 
girls had robbed him, that different people had robbed him = he was “always 
hollering that he had been robbed" (3.A.96,97-98-99). Mr. Duyer had testi- 


fied that he did not reeall whether he had been asked by the Appellants to 





contact or subpena any other witnesses besides Mr. Garber and Mrs. Bradshaw 
(J.A.89). In denying the Motions, the Court made no reference to the claim 
that the Appellants’ trial counsel had been asked to obtain infornation from 
or to subpena Scott, Mulberry or Whittaker but presumably the Court was of 
the view that this claim was not to be believed either, 

The Court's ruling with respect to the proposed witnesses other 
than Mr, Garber and Mrs. Bradshaw was, therefore, in effect that the Appel- 
lants had failed to exercise and had therefore waived their rights to present 
these witnesses, and that it was too late for them to do so. It is respect- 
fully submitted, however, that the court took too narrow a view of the matter, 
and that the Court should have applied the test of whether the jury's verdict 


might have been different if the testimony of these other witnesses together 





with the testimony of Mr. Garber and Mrs. Bradshaw had been presented. As 
pointed out above, no evidence had been submitted in behalf of Appellants 
at the trial, and since these witnesses were the only means by which their 
defense could effectively be presented to a jury, due regard: for their rights 
to a full and fair trial would appear to have warranted a new trial in these 
circumstances. 
CONCLUSION 
In light of the foregoing, it is respectfully submitted that the 


judgments appealed herein should be reversed and the cases should be remanded 





for a new trial. 


Respectfully submitted, | 
| 


Benedict P. Cottone, | 
Attorney for Appellants 


18290 Jefferson Place, NW 
Washington 6, te 
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ANNE X 





STATUTES AND RULES INVOLVED 


Section 1801, Title 22, District of Columbia Code; 1951 Edition: 


“Whoever shall, either in the night or in the daytime, break 
and enter, or enter without breaking, any dwelling, bank, 
store, warehouse, shop, stable or other building, or any 
apartment or room, whether at the time occupied or not, 
or any steamboat, canal boat, vessel, or ether watercraft, 
or railroad ear, or any yard where any lumber, coal, or 
other goods or chattels are deposited and kept for the 
purpose of trade, with intent to break and carry away any 
part thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal offense, 
shall be imprisoned for not more than fifteen years. (Mar.3, 
1901, 31 Stat. 1323, ch. 854, -823.)" ! 


| 
Section 2901, Title 22, District of Columbie Cede; 1951 Edition: 


“Whoever by force or violence, whether against resistance or by 
sudden or stealthy seizure or snatching, or by putting in fear, 
shall take from the person or immediate actual possession of 
another anything of value, is guilty of robbery, and any per- 
gon convicted thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. (Mar. 3, 1901, 

31 Stat. 1322, eh. 854, § 810,)" ! 


| 

| 

“Appearanee before the Commissioner, An officer making an 
arrest under a warrant issued upon a complaint or any| per- 
gon making an arrest without a warrant shall take the! ar- 
rested person without unnecessary delay before the nearest 
available commissioner or before any other nearby officer 
empowered to commit persons charged with offenses against 
the laws of the United States, When @ person arrested 
without a warrant is brought before a commissioner or 
other officer, a complaint shall be filed forthwith." 


Rule 5(a) of Federal Rules of Criminal Procedure: 


Rule 5(b) of Federal Rules of Criminal Procedure: 

"Statement by the Commissioner. The commissioner shall in- 
form the defendant of the complaint against him, of his 
right to retaiu counsel and of his right to have a prelin- 
inary examination, He shall also inform the defendant that 
he is not required to make a statement and that any state- 
ment made by him may be used against him. The commissioner 
shall allow the defendant reasonable time and opportunity 
to consult counsel and shall admit the defendant to bail as 
provided in these rules.” 
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STATEMENT OF QUESTION PRESENTED 


“hether the court below erred in denying appellant's request for 
leave to withdraw his plea of guilty to a charge of assault with a dangerous 
veapon where (1) the request was made before sentence, within five days of 
the entry of the plea, (2) appellant pleaded guilty when he ves sick and 


not myself" and for that reason had not "realized" what he wes doing in 





pleading guilty, (3) a serious question of self-defense exists for deter= 
mination by a jury, and (4) appellant was without representation at his 
hearing on his request to withdraw his plea of guilty and the adequacy of 


| 
his representation when he entered his plea of guilty is in doubt. 
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ON APPEAL FROM A JUDGMENT OF CONVICTION 
ENTERED UPON A GUILTY PLEA FOLLOWING THE 
DENTAL OF A MOTION 10 WITHDRAW THE PLEA 


BRIEF FOR THE APPELLANT 


JURISDICTION 


7 This case is before the Court upon its grant of appellant's petition 

for leave to proceed on appeal in forma pauperis. The appeal is from a. 

judgment of conviction entered on December 7, 1956, upon a guilty plea 

(R. 8), 2/ following denial on November 2, 1956, of appellant's motion to 

withdraw the plea (R. 6).. ae ae 
STATEMENT OF THE CASE 


On Septenber , 1956, a two-count indictment was filed in the 
District Court for the District of Columbia charging appellent with 
“Assault With A Dangerous Weapon" and "Carrying a Dangerous Teapon 





1/. *R," refers to the record filed in this Court: on April 12, 3957. 
"Tr." refers to the transcript of the proceedings in the District 
 Gourt filed in this Court as a supplemental record on April 17, _ 
1957. At this writing, the joint appendix, which the G nt. 
» is to prepare, has not been received, so that references to that 
appendix have not been made. As the record is short, this should . - 
result in no inconvenience, and delay is avoided, | ae iis 


| 
| 
' 
| 
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(22 D.c.c. 502, & 3208 3/)m (Rn. 2), 
The first count of the indictment reads’ that: | 


On or about duly 8, 1956, within the District 
of Columbia, Clarence B. Dandridge made an assault 
on Robert ‘Y. Allen with a dangerous weapon, that 
is, a loaded pistol. : 





The second count reads that: 


On or about July 8, 1956, within the District 
of Columbia, Clarence B. Dandridge did carry, openly 
and concealed on or about his person, a dangerous 
weapon, that is, 2 pistol without a license having 
been issued as provided by law, | 


On Septerber 7, 1956, appellant pleaded not guilty (R 2), and the 





matter was set for trial on October h, 1956, but was on that day- continued ° 
untdl October 16, 1956, for lack of an available courtroom (tr. 12).° On 
October 16 appellant appeared with his court-appointed counsel before Judge 
Alexander Holtzoff for trial. After briefly describing the charges against 
appellant, Government's counsel, Mr. Stevas, then advised the Court that he 
had "informed counsel for the defendant the Government would have no objection 





to letting him plead to the first count and move to dismiss’ the second count 
at the time of sentencing if there was such an indication on the part of 


the defendant" (Tr. 2), Asked by the Court "That are the facts?™ Govern- 


ment's counsel stated that (Tr. 2=3): 


The evidence will show. . .that the complaining witness 
was in the premises, the first floor of the same building 
that the defendant lived in. The defendant lived in the 
basement. Peas | 





"Every person convicted of an assault with intent to commit mayhem, or 
of an assault with a dangerous weapon, shall be sentenced to Se for 
not more - than ten years," 


"No person shall within the District of Columbia carry either openly 
or concealed on or about his person, except in his dwelling house or 
place of business or on other land possessed by him, a pistol, without 
a license therefor issued as hereinafter provided, or any deadly or 
dangerous weapon capable of being so concealed. ‘Yhoever violates this 
section shall be punished as provided in section 22-3215, unless the 
violation occurs after he has been convicted in the District of 
Columbia of a violation of this section or of a felony, either in 

the District of Columbia or in another jurisdiction, in’ which case 

he shall be sentenced to imprisonment for not more than ten years." 
The provision for a maximm penalty of ten years for a conviction 

of violating the section after having been previously convicted of- 
such offense, or of a felony, was added by an amendment enacted on 
June 29, 1953. 22D, C. Code § 3215, which prescribes the sentence 
absent such prior conviction, provides for a punishment "by a fine™ 

of not more than $1,000 or imprisonment for not more aan one years 

or both," 
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“ithout any altercation taking place at the tine of the 
shooting, from the Government's evidence it will show 
that the defendant fired a pistol at the comp 

witness and that he was in excess of 18 inches distant 
because there were no powler burns on the complainant. 
The bullet struck the complainant in the left | shoulder, 





t+ «+ 


Ye can find no argument that preceded this except the 

fact that the Government's evidence will showia state— 
ment by the defendant that, "You beat me up befo ore and 
you are not going to do it again." 


* + & 


The complainant fell: dow when he was shot. The defend- 
ant was apprehended shortly afterward in possession of 
the gun. i 


Upon the conclusion of this statement, the following colloquy ensued 
between the Court and appellant's counsel (Tr. 3<)): | 
The Court: How do you feel about this, Mr. Blaustein? 


Mr, Blaustein: The defendant's testimony wuld bs that, 
on the night before, he was struck by the 
prosecuting witness, had a black eye and 
a fractured nose. During the following 
day, there were two other attacks on hin 
and this last one, I suppose he was a little 
upset after being attacked three times, and 
unfortunately, he pulled this gun: out and 
shot this’ man, 





| 
The Court: Of course, that is-no defense. Those matters 
might go into mitigation of sentence but 
certainly it is not self-defense, » 
| 
Mr. Blaustein: I agree with Your Honor, except he does say 
that the prosecuting witness: has frequently 
carried a razor, 


The Courts: No. The prior assaulte by the victim of 
an assault is not sufficient to SEE 
self-defense, 

The Court then asked appellant's comes. "Do you want to go to 

trial or are you interested in what lir. Stevas has suggested?" (Tr. hi). 
Counsel replied that nT think the defendant ie but I wuld ant to talk to 
him another minute or two" (Tr, kh). "After a short interval” (Tr..221),. 
appellant"s counsel stated that “the defendant. will withdran his plea of 
mot guilty" (Tr, hk). ‘Thereupon, ‘the follaing’ ‘colloquy ensued (tr. 5)e 
3 ur. Stavges st I. have been advised that defendant has 
: ; - been advised of his right.to jury trial; 

_, M0 promises have been made’ to the defendant 
. and I understand he desires to enter this 


les freely and voluntarily of his 
will and accord, | 





That plea wuld be acceptable to the Governe * 
ment because the second count is part and. 
parcel of the first count. | , 











The Court: I will hear defendant's counsel. 

Mr, Blaustein: . . 1 have fully explained the circumstances 
and the consequences of this act to the defene 
dant. I asked him to voluntarily make up his 
mind as to what he waited to do. He has come 
to the conclusion that he will throw himself 
upon the mercy of the Court. ! 


The Court: Have you apprised him of his rights? 


Mr. Blaustein: I certainly have, Your Honor, 

The Court: Clarence B. Dandridge, do you admit) that you 
committed the offense to which you propose 
to plead guilty? | 


The Defendant: Yas, sir. 





The Court: Tae Court will accept the plea. 

Appellant thereupon formally withdrew his plea of not guilty and 
entered a plea of guilty to Count 1 of the indictment charging an assault 
with a dangerous weapon (Tr. 5-6). ‘ath the referral of the case to the 
probation service for the usual presentence investigation, the hearing was 
concluded (Tr. 6). | 





Under date of October 21, 1956, five days after pleading guilty but 


before imposition of sentence, appellant wrote to Judge Holtzoff Nasking to 


change my plea of guilty to not guilty" (Tr. 5). The letter reads (ibid): 


Judge Holtzoff Your Honor Sir I am writing asking to 
change my plea of guilty to not guilty. At the ‘time I am 
writing thise letter I am mch better than I was on the 
16th Oct 1956 the day I plea guilty to the charge I was 
sick and not myself. And on the next day which ws the 
17th Oct I became more sick and on the 18th Oct ‘they had 
to send me to the hospital which I am still is in the 
hospital. | 


And on the 13th Sept 1956 that was the first time I 
taken sick and was in the hospital from 13 Sept until Oct 
1th 1956, My lawyer tell me I have a feloney charge against 
me which was a number charge in 198 your Honor Sir sen= 
tence me to two to six months in jail. Is that ia feloney 
charge on my record. L/ So I come to a close. 





h/ On July 30, 1948, appellant was given an indeterminate sentence of two to 
six months based upon his conviction upon a plea of guilty to a three- 
count indictment charging violations of sections 1501 and 1502, Title 22, 
D. C. Code. United States v. Dandridge, Criminal No. 816-18, D.C.D.C. 
Count 1 of the indictment charged that on June 12, 1948, appellant "was 
concerned as omer, agent and clerk" in conducting "a lottery knom as 
a numbers game"; count 2 charged him with selling "a chance, right and 
interest in a lottery, known as the numbers game"; count 3 charged him 
with possession of "certain tickets." The first two counts were embraced 
within Section 1501, the third count within Section 1502. As the Code 
stood in 1948, a conviction under Section 1501 subjected the offender to 
a fine of not more than $1,000 or to imprisonment for not more than 
three y2ars, or both, and a conviction under Section 1502 to a fine of 
not more than $500 or to imprisonment for not more than) six months, or 
both. i8 U.S.C. § 1 (1) provides that "Any offense punishable by death 
or imprisonment for a term exceeding one year is a felony." 
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On September 15, 1956, appellant had been admitted to the District 
of Columbia General Hospital. He was diagnosed as having mitiple urethral 





strictures and acute cystitis, and was discharged from the hospital on 
September 29, 1956. On October 18, 1956, two days after pleading guilty, 
appellant was admitted to the District of Columbia Jail Infirmary with a 
diagnosis of epididymitis, being discharged on November 5, 1956. 3/ 
Appellant's request to withdraw his plea of guilty was heard by 
Judge Holtzoff on November 2, 1956. After an introductory statement by the 
Court, the following transpired (Tr. 7=9): 7 
The Court: Clarence B. Dandridge, why do you ask for . 
permission to change your plea? You pleaded 
guilty knowingly and you expressly admitted 
to the Court, when asked, that you: committed 


the offense. “thy are you asking permission . 
to change your plea? 


The Defendant: At the time I hadn't seen no attorney and I 
was sick, - ! 


The Court: At that time, you had an attorney, of course. 


The Defendant: I mean on July 9 [the day following the 
alleged assault], I had an attorney at the 
Cormt, the first date [October 4, at which 
tima the trial was continued to October 16], 
and I haven't seen him no more since, 





The Court appointed an attorney for you who 
consulted with you and who appeared with you 
at the time you changed your plea.’ I want 
to know why you are asking permission to 
change your plea. | 


| 

The Defendant: _ Because I couldn't get my witnesses together 
at the time because of being sick and nervous. 
I cowldn't think of the addresses. There are 
two vitnesses.. I was sick. I came out on 
the ist [from the hospital] and I met my 
attorney on the nd and the trial was set. 
for tha hth. ! 


The Court: When the Court asked you if you committed 
the offense, you said yes, that you did. 


The Defendant: I couldn't get my witnesses here. | 





The Court: What is your defense? 


The Defendant: I have witnesses to prove that I did it in 
my self-defense. I mean I couldn't get the 
names. My wife knew them at the time. 


S/ Except as indicated below, the statements in this paragraph are taken 
from the Government's Opposition to Petition For Leave To Proceed: On 
Apveal In Forma Pauperis, pp. 2, 4, on file in this Court. Coumsel for 
appellant appointed by this Court was informed by Donald E. Bilger, 

esistart United States Attorney, that these statements are based on 
4nformation he had received as a result of conversations with the 
hospital personnel. ‘The changes made in the text above from the state- 
ments contained in the Opposition are based on the report received from 
the District of Columbia General Hospital filed with this Court. That 
report shows that appellant was discharged on September, 29, not September 
28, and that; in addition to multiple urethral strictures, he had acute 
cystitis. Se } | 











The Courts Suppose you tell me what you claim to be 
self-defense, | 





The Defendant: He had been beating me three times that 
day and came across the street and I said 
I will wait until he ieaves before I go 
home. Then when I went home, he started 
to beat me again, That is the time I shot 
him. “here I live, he beat me three times 
an my own house and the officers, when I 
went to court, I had two black eyes and a 
fractured nose and so at the time, being 
sick —~ 


The Court: Then you fired the gun at him, didn't you? 


The Defendant: Yes, when he started to me, yes. 


The Court: What did he beat you with? 


The Defendant: I don't know, I hada fractured nose and 
two black eyes, 


The Court: “ith his fist? 


The Defendant: I guess so. I was trying to get out of his 
way each time, three separate times. 


_ The Court asked appellant's counsel whether he twish[ed] to say 
anything" (Tr. 9). Counsel replied that (Tr. 9-10): 


Frankly, I have nothing to say, Your Honor. I went over 
this matter enttrely with him before he entered his plea 
of guilty. He kzew the circumstances and I believe we 
explained all of that to your Honor at the time and I was 
very much surprised when he wanted to change his plea. 





| 
However, I interviewed several of the witnesses and I 
could not get ary material evidence out of them that I 
felt would be hel»ful to him, even his ow wife. However, 
if he has discovered some other witnesses and he wants to 
go to trial anc the Court feels he should go to trial, 
I am prepared, ! 


The colloquy then resumed between the Court and appellant (Tr. 10): 
The Defendant: I have two more witnesses. | 
The Courts: What will they testify to? 





The Defendant: ‘That this Allen witness will testify that 
he came across the street after me so that 
he could stop this fellow from fighting me. 
I asked him-why he didn't want me| to go home 
and he said, "Robert was waiting to fight me." 
And I said, "I will wait until he goes," 
| 


The other witness was when he was taking me 
to headquarters, I asked him to take me to 
give the gun up. The old little lady where 
I live, she was nervous. I would never have 
left the house. I stayed there until the 
law come, 

You have said nothing to justify the 
shooting. | 














At this stage Government's counsel stated the bases for his opposition 
to the motion to withdraw the plea of guilty, namely, (1) that appellant 
chose to "enter a plea of guilty because he was guilty and for no other 
reason," (2) that the "Government feels, at this stage no we having been 
ready for trial, that the plea should stand," and (3) that appellant is 





unable to establish "any issue of self-defense" (Tr. 11-12), The Court 
denied leave to withdraw the plea of guilty, stating that (fr. 12): 


The Court is of opinion that the ends of justice do not 
require that the defendant be permitted to withdraw his 
plea of guilty. He entered the plea deliberately, He 
expressly admitted his guilt in open court and now, on 
his ow statement, he does not set forth sufficient facts 
which would warrant a plea of self-defense. He does not 
deny that he shot the complaining witness but, on his 
om statement of the facts, even if those facts were as 
he contends them to have been, they are not sufficient 
justification for a plea of self-defense. In any event, 
certainly he didn't think there was when he pleaded guilty. 
| 


The motion for leave to change the plea is denied. 
On December 7, 1956, appellant was sentenced to three to nine years 


for assault with a dangerous weapon (R. 8). Contemporaneously, count 2 of 


the indictment, carrying a dangerous weapon, was dismissed (R. 7). Under 


date of December 13, 1956, appellant wrote to the Clerk of the District 


Court "to appeal my case" (R. 9). His letter stated that (R. 9-10): 


I am writing to appeal my case on the ground insuffi- 
cient consul. That he advise me to plea guilty to assault 
with a dangerous weapon that is a load pistol so that they 
would drop charge of carrying a dangerous weapon. I had 
been sick in hospital here in jail since 13th of Sept 1956 
to the first of Oct. 1956. | 


And my trial was to be on the lth Oct 1956 and the 
first time I seen my attorney was on Oct 2th 1956. And I 
answer my indictment on the 6th of Sept 1956 and on the 
kth of Oct 1956 I went to court and I was sick at the time 
I plea guilty to assault with a dangerous Weapons 


And with in 48 hours after I plea guilty was carried 
back to hospital on stretch and was given penucilen and 
ice pack for three days and I begin to feel better and 
then I realized what I had did so on the 21th 2956 of Oct 
I written to Honable Judge Alexander Holtzoff telling 
him I was sick at the time I plea guilty I ms not myself. 
So on Nov first 1956 I was back in court to see Honabie 
Judge Alexander Holtzoff to tell him why I want to change 
my plea of guilty to not guilty. I try to explain to him 
but I just could get the words together. Because I was 
still sick and was still in the hospital, And he ask 
my attorney about it and all he said he did know any~ 
thing about I want to change my plea. As my attorney 
is a court appoint attorney. And on the 7th Dec 1956 
I was sentence by Honable Judge Alexander Holtzoff to 
three to nine years, | 
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On December 31, 1956, appellant applied for leave to appeal without 


prepayment of costs (R. 13). On Jamuary 8, 1957, leave was denied by 





Judge Holtzoff, who certified that "the appeal is not teken in good faith" 
(R. 13). Meanwhile, on January 2, 1957, construing appellant's letter to. 
the Clerk of the District Court "to appeal my case" as a motion to withdraw 
the plea of guilty, Judge Holtzoff denied it, stating that "This is a 
repetition of a prior motion" (R. 1h). Appellant petitioned this Court 


for leave to proceed on appeal in forma pauperis, and this Court granted 


leave 2 














ROLE INVOLVED | 





Rule 32 (d) of the Federal Rules of Criminal Procedure, pertaining to 
the withdrawal of a guilty plea, is set forth infra, p. u. 
STATEMENT OF POINT : 
The court below erred in denying appellant's motion for leave to 
withdraw his plea of guilty. | 
SUMMARY OF ARGUMENT | 
I 
Rule 32 (d) of the Federal Rules of Criminal Procedure provides that 
a motion to withdraw a plea of guilty "may be made only vefore sentence is 
imposed," except that withdrawal of the plea will be permitted after sentence 
in order "to correct manifest injustice." Thus, the "Language of Rule 32 (a) 
implies that withdrawal will be far more freely granted before judgment 
Sd! | 
Reason confirms the language. Before sentence a defendant cannot 
possibly be using withdrawal of a guilty plea as a gamble to escape a sentence 
severer than he expected when he entered his plea. Before sentence no substan- 
tial interest in finality has set in. Before sentence, therefore, the 


| 
conditions are at their optimum for revesting the defendant with his right 


to trial by jury. : 


Whether before or after sentence, the court's discretion to permit 
withdrawal of a plea of guilty should be exercised Liberally. Generally 
speaking, "it may be: said that the withdrawal of a plea of guilty should not 
be denied in any ‘case where it is in the least evident that the ends of 
justice will be subserved by permitting not guilty to be pleaded in its 
place." / | 

And so, in this case, where appellant sought leave to withdraw his 
guilty plea before sentence, immediately upon recovering sufficiently from 
hig illness to realize "what I had asan in pleading guilty (s supra, Pe 7 )s 
discretion in favor of permitting withdranal should be exercised with the 


utmost liberality. 


6/ Note, "Withdrawal Of Guilty Pleas In The Federal Courts, n SS Colum. L. 
Rev. 366, 379 (1955). i 


7/ 1s Am. Jars, Crim, Lan. 8267, p. 961 (Emphasis supplied.) 


<S= 








—~ ee 


ee ee 





It 
It is cardinal that withdrawal of a plea of guilty will be permitted 
if the plea was not "understandingly made." 8/ The record amply shows that 
appellant entered his plea of guilty when he was sick and in pain. His 
illness was sufficiently severe to justify the conclusion that it had impaired 





his capacity to exercise a discriminating judgnent. For Ol ammecual a decision 
as the entry of a guilty plea, upon which imprisonment without trial hangs, 
the law should be satisfied with nothing less than the maximm acuity and 
perception that an accused has the capacity to muster when he is in ordinary 
good health. ; 
Tir 
The court below made no inguiry into the question whether withdrarel 





of the plea of guilty should be permitted because appellant's 411 health 
deprived him of the capacity to enter it understandingly. Instead, the 
| 


court below conducted an inquisition of appellant for the purpose of attempt= 


ing to demonstrate that the admitted shooting was not justifiable as self- 


defense. The inquiry was thus wholly misdirected. For nvd thérawel should 
not be denied where a proper showing for its allovance is made, merely 


| 
because the defendant on a trial might or probably would be found guilty." 
Bergen v. United States, 145 F.2d 162, 187 (C.A. 8). | 


Yhile the probability of guilt does not warrant denial of an otherwise 
meritorious. request to withdraw a plea of guilty, the possibility of innocence 
surely warrants the grant of the request. Contrary to the court below, a 
serious question exists, for determination by a jury, whe ther the admitted 
shooting in which appellant engaged was justifiable as self-defense. 

1. The assertion of the court below that no aren of self-defense 
exists evidently stems from its view that a battery with fists cannot create 
a risk of serious bodily harm which would justify the victim of the assault 
in shooting in self-defense, This is true neither in common sense nor in 
law. "There may be such a difference in the size of the parties involved 
or disparity in their ages or physical condition which wuld give the person 
assaulted by fists reasonable grounds to apprehend danger of great bodily 
harm and thus legally justify repelling the assault by the use of a deadly 
weapon." Easterling v. State, 267 P.2d 185, 168 (Ol. Cree 





8/ Leonard v. United States, 231 F.2d 588, 590 (C.A. 5). 
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2. Equally baseless is the refusal of the court below to ascribe 


any significance to the statement that "the prosecuting witness has frequent- 
ly carried a razor" (supra, p. 3 ). As Judge Groner stated, writing for 
this Court, "evidence of deceased's violent character might have been given, 
also that he habitually carried firearms or other deadly meapons. oo of 
Preston v. United States, 65 App. D. C. 110, 121, 80 F.2d 202, 7036 

3. There is, moreover, strong authority for the proposition tnat, 
to justify the use of force to repel an attack, where the defending act does 
not result in death, it is unnecessary to show risk of serious bodily harm; 
it is enough to justify an act in self-defense that the person is resisting 
an assault, even if the assault does not threaten serious bodily harm, 
State v. “oodward, 58 Idaho 385, 7h P.2d 92, and cases cited, 7h P.2d at 
95-96. And so, in this case, complainant clearly subjected appellant to an 





assault, and appellant therefore had the right to resist. The only question 
presented, to be determined by a jury, was whether the quantum of force 
used by appellant was in excess of what under the circumstances appeared 
reasonably requisite to repel the assault. , 
4. Appellant's affidavit filed in this Court places the seriousness 
of the question of self-defense beyond the possibility of cavil. As appellant 





there states (J 9), "As I was trying to open the door in the dining room 
which leads to the stairs to my quarters in the basement, Allen rushed towards 
me with his right hand up. There was something in his right hand which was 
shining. I knew he carried a razor; he showed it to me many times. I shot 
Alen to defend myself. He fell on my left foot." Were a jury to accept 
appellant's statement, it would be required to acquit hin, | 


IV | 

Appellant was without representation at his hearing on his request 

to withdraw his plea of guilty and the adequacy of his representation when 
he entered his plea of guilty is in doubt. | 


v | 
The contention that the inconvenience $6 the Government in going 
to trial justifies denial of leave to withdraw the plea of guilty is trivial. 








ARGUMENT 
THE COURT BELOW ERRED IN DENYING 
LEAVE TO “ITHDRA‘’ THE PLEA OF GUILTY 
Except for the matter noted at p. 5, ne 5, supra, the statement 

of the case, supra, pp.1-8, is based solely on matter which was of record in 
the court below. In addition, appellant has moved this Court for leave to 
place additional facts before it, in the form of an affidavit of appellant 
and of medical reports received from the District of Columbia General Hospital 
and from the District of Columbia Jail Infirmary. The following argument 
is in no way dependent upon reception of these additional facts. There a 





point is made in the argument in reliance upon these additional facts, that 
factor will be explicitly identified each time. | 
A, The Frame of Reference Provided 

By Rule 32 (d) of the Federal 
Rules of Criminal Procedure, | 
The determination of this appeal is governed by the interpretation 
and application of Rule 32 (d) of the Federal Rules of Criminal Procedure. 


It provides that: 





A motion to withdraw a plea of guilty or of nolo 
contendere may be made only before sentence is imposed 
or imposition of sentence is suspended; but to correct 
manifest injustice the court after sentence may set 
aside the judgment of conviction and permit the defen- 
dant to withdraw his plea. | 


| 
It is apparent on the face of Rule 32 (a) that it draws a sharp line 
| 


in favor of lenity when the motion to withdraw a plea of guilty is made before 
sentence. After sentence, withdraval is permitted to correct manifest 
injustice." Before sentence, therefore, the Rule necessarily contemplates 
that the approach to the withdrawal of a guilty plea will be substantially 


less austere. 





The reasons for the difference are clear. Before sentence a defendant 


cannot possibly be using withdrawal of a plea of guilty as a gamble to escape | 





a sentence severer than he expected when he entered his plea, Before sentence 
no substantial interest in finality has yet set in. Before sentence, there- 
fore, the conditions are at their optimum for revesting the defendant with 
his right to trial by jury which, but for his guilty plea, was inalienably 
his and which he has promptly sought to reclaim. Accordingly, reason confirms 
and the "language of Rule 32 (d) implies that withdrawal will be far more 
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ARGUMENT 
THE COURT BELOW ERRED IN DENYING 
LEAVE TO “ITHDRA’ THE PLEA OF GUILTY 
Except for the matter noted at p. 5, n. 5, supra, the statement 
of the case, supra, pp. 1-8, is based solely on matter vhich was of record in 
the court below. In addition, appellant has moved this Court for leave to 
place additional facts before it, in the form of an affidavit of appellant 
and of medical reports received from the District of Columbia General Hospital 
and from the District of Columbia Jail Infirmary. The following argument 
is in no way dependent upon reception of these additional facts. “here a 





point is made in the argument in reliance upon these additional facts, that 
factor will be explicitly identified each time. | 
A, The Frame of Reference Provided 


By Rule 32 (d) of the Federal 
Rules of Criminal Procedure, 


The determination of this appeal is governed by the interpretation 


and application of Rule 32 (d) of the Federal Rules of Criminal Procedure. 
It provides that: 


A motion to withdraw a plea of guilty or of nolo 
contendere may be made only before sentence is imposed 
or imposition of sentence is suspended; but to correct 
manifest injustice the court after sentence may set 
aside the judgment of conviction and permit the defen- 
dant to withdraw his plea. 





It is apparent on the face of Rule 32 (d) that it draws a sharp line 
in favor of lenity when the motion to withdraw a plea of eutlty is made before 
sentence. After sentence, withdraval is permitted to correct manifest - 





injustice." Before sentence, therefore, the Rule necessarily contemplates 

that the approach to the withdrawal of a guilty plea will be ‘substantially 

less austere, | | 
The reasons for the difference are clear, Before sentence a defendant 

cannot possibly be using withdrawal of a plea of guilty as a ‘ganble to escape | 

a sentence severer than he expected when he entered his plea, Before sentence 

no substantial interest in finality has yet set in. Before sentence, there- 

fore, the conditions are at their optimum for revesting the defendant with 

his right to trial by jury which, but for his guilty plea, wis inalienably 

his and which he has promptly sought to reclaim. Accordingly, reason confirms 


and the "language of Rule 32 (d) implies that withdrawal will be far more 
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freely granted before judgment. .. ." 9 
Aside from the lenity which should be favored when withdrawal is 
sought before sentence, "the court's discretion should be miencioed liberally" 
in any event, Bergen v. United States, 145 F.2d 181, 187 (C.A. 8) _20/ "The 
right to trial by jury being one of the most valuable and most highly cherish- 
ed rights guaranteed by the Constitution, the courts have been understandably 





slow in holding an accused to an election to waive this right and enter a 
plea of guilty." Leonard v. United States, 231 F.2d 588, 590 (CoA. 5) 
The particular factors which influence judgment have been enumerated in 


United States v. lias, 173 F.2d 685, 688 (C.A. 4), quoting with approval from 


1, Am. Jur., Crim. Law, § 287, pe 961: 





The least surprise or influence causing a defendant 
to plead guilty when he has any defense at all should be 
sufficient grounds for permitting a4 change of plea from 
guilty to not guilty. Leave should ordinarily be given 
to withdraw a plea of guilty if it was entered by mistake 
or under a misconception of the nature of the charge ; ; 
through fear, fraud, or official misrepresentation; was 
made involuntarily for any reason; or even if it was 


entered inadvisedly, if any reasonable ground is offered 
for going to the jury. (Emphasis supplied.) 
And so, "it may be said that the withdrawal of a plea of guilty should not be 





denied in any case where it is in the least evident that the ends of justice 
will be subserved by permitting not guilty to be pleaded in its place," 
14 Am, Jur., Crim. Law, 8 287, pe 961. 
In this case, appellant requested leave to withdraw his plea of guilty 
within five days after he had entered it and before sentence was imposed. He 
did so immediately upon recovering sufficiently from his illness to realize 
"what I had did" in pleading guilty (supra, p. 7). In these circumstances, 
while withdrawal of the guilty plea is not a matter of right, discretion in 
favor of it should be exercised with the utmost liberality. : 
We now show that the court below grossly erred in the law it applied, 
in its approach to the withdrawal of a guilty plea, and in ilts evaluation of 
the particular circumstances relevant to the question, an evaluation which 
suffers from the twin infirmities of failing to consider what does matter and 


in dwelling wnduly upon what does not, 


_9/ Note, "“ithdrawal Of Guilty Pleas In The Federal a 55 Colum. L. Rev. 
36, 379 (1955). The general subject is also canvassed in Note, "Federal 
Criminal Procedure = “ithdrawal of Guilty Pleas," 22 U. of Chi. L. Reve 
730 (1955); Comment, "“ithdrawal Of Guilty Pleas Under Rule 32 (d)," 

6, Yale L. Jour. 590 (1955). An annotation may be found at 99 L. Ed. 217, 
dealing primarily with the withdrawal of the plea after sentence. Further 
annotations are cited therein, id, at 218, n,3. 





10/ See also, State v. Paglianich, 13 Idaho 09, 252 Pac. 177, 181. 
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B, The Application Of Rule 32 (d) 
To The Particular Circumstances 
Of This Case 


1. Appellant pleaded guilty 
when he "was sick and not 
myself," 





| 


It is cardinal that withdrawl of a plea of guilty will be permitted 
if the plea was not "understandingly made." i/ Appellant explained that he 
sought to withdraw his plea because he made it when he "was stick and not 
myself" (supra, p. 4). As a result of related ailments he ms, in fact, 
hospitalized beth before and after he pleaded guilty. Two days after he 
entered the plea he was taken to the District of Columbia Jail Infirmary on 
a stretcher and penicillin and ice packs were administered for three days 
(supra, p. 7). It was only then that he recovered sufficiently and "realized 
what I had did" in pleading guilty; he therefore promptly wrote to "Honable 
Judge Alexander Holtzoff telling him I was sick at the time I plea guilty 
I was not myself" (supra, p. 7). Appellant was hospitalized on this occasion 
for 19 days with a diagnosis of epididymitis (supra, pe. 5). A little more 
than two weeks before he pleaded guilty, appellant had been hospitalized in 
the District of Columbia General Hospital for 1) days with a diagnosis of 
multiple urethral strictures and acute cystitis, involvements related tea each 
other and to epididymitis (supra, p. 5 ). | 

It is apparent that appellant was a thoroughly sick person. ' Hig 
periods of hospitalization, both preceding and immediately following his plea 
of guilty, confirm his statement that he "was sick and not myself™ when he 


entered his plea and that for that reason he had not then "realized" what he 





was doing. 
The medical literature shows the severity of appellant's ailments. 
Epididymitis, for which appellant was hospitalized within two days after he 


pleaded guilty, is described as follows in Lowsley and Kirwin,' Clinical 


Urology, vol. 1, p. 207 (3d ed. 1956): 





The symptoms of acute gonococcal and nonspecific 
epididymitis are similar, except that in the latter 
cases they are usually less severe. Occasionally, ; the 
onset will be mild, but as a rule there is great pain, 
tenderness, and swelling of the epididymis, accompanied 
by chills, fever, nausea, and prostration. Sometimes 


ne | 


3i/ Leonard v. United States, 231 F.2d 588, 590 (C.A, 5). See also,Friedman 
v. United States, 200 Feed 690, 696 (C.A. 8); Bergen v. United States, 
U5 F.2d TI, 237 (C.A. 8); Gannon v. United States, 208 F.2d 772 (Ces 6). 
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the pain radiates to the rectum, lower back, or!lower 
part of the abdomen, and there is frequently inguinal 
discomfort and pain along the cord. Motion exaggerates 
the discomfort and walking may be impossible. | 


treatment is described as follows (id. at 208): 


| 

The treatment consists in rest in bed, elevation 
and support of the scrotum, cold applications, sedatives 
for pain, and antibiotic or chemotherapeutic measures, 
depending on the causative organisms. The sulfonamides 
and penicillin have greatly reduced both the incidence 
and severity of gonococcal epididymitis, and are also 
effective in nonspecific infections, as are some of 
the never antibiotics. | 


| 

Incision and drainage becomes necessary at the 
first sign of suppuration, and occasionally for the 
relief of tension. This usually obviates epididy- 
mectomy or epididymo~-orchiectomy,. 

When a chronic epididymitis is secondary toja 
prostatitis or seminal vesiculitis, treatment must 
also be directed to these organs. Conversely, 2 
chronic epididymitis may be responsible for maintain- 
ing a vesiculitis or prostatitis, and epididymectomy 
may be indicated in such circumstances, | 


Appellant's averments harmonize with the objective description. He 
stated he was carried to the infirmary on a stretcher; this conforms with 
the description that "Motion exaggerates the discomfort and walking may be 
impossible." He stated that he was administered penicillin and ice packs; 





this conforms with the description that treatment includes cold applications 
e « eand antibiotic or chemotherapeutic measures. . . ." And his statement 
. | 
that he had not realized what he was doing is consistent with the description 
that "as a rule there is great pain, tenderness and swelling, accompanied 
by chills, fever, nausea, and prostration." As appellant states in his 
affidavit filed with this Court (93):, | 
The next time I was to have the trial was October 
16, I was sick on that day. I was nervous and shaky. 
I was upset with pain. I couldn't pass water. I was 
a perfect wreck. I had sweat spells. My words weren't 
plain. I couldn't put my words together. I was in 
such pain, to get it over with, I pleaded guilty. 
The supplemental report of April 26, 1957 from the senior medical officer of 
the Jail Infirmary, filed with this Court, confirms that the ailment suffered 


by appellant "is a painful condition," 12/ : 


| 
A little more than two weeks before he pleaded guilty, appellant had 


been hospitalized with the diagnosis of multiple urethral strictures and 
acute cystitis. Strictures are described as follows in the medical literature 
(Lomsley and Kirwin, supra, at 315): | 


12/ This report, and his earlier report of April 2h, 1957, filed with this 
Court, also fully confirm appeliant's description of his treatment. 
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The most common symptoms of stricture of the 
urethral canal are a persistent discharge and some 
disturbance of urination; frequency, difficulty, 
decrease in the size and projectile force of the 
stream, dribbling. Later, with infection of the 
urethra and bladder, the urine becomes cloudy from 
pus and mucus. Acute retention may be the reason 
for the patient seeking medical aid. In long-standing 
cases, overflow incontinence may occur, 

Some patients complain of painful erections. 
Occasionally, a stricture is so located as to prevent 
complete ejaculation of the semen, which either dribbles 
out of the urethra after coitus or flows backward into 
the bladder, to be evacuated in the urine. There may 
be impaired virility or even complete impotence. 


Untreated or improperly treated strictures! may 
have serious consequences. Dilatation of the urethra 
behind the stricture results in infiltration of the 
tissues of the wall. Rupture of the urethra in the 
vicinity of the stricture, with extravasation, infec- 
tion, and the formation of urinary fistulas, may take 


place. 

Remote complications are the changes in the urinary 
tract due to back pressure and infection. In $tricture 
with chronic posterior urethritis, the prostate and 
seminal vesicles are usually also involved. Though the 
stricture is seldom so tight as to cause complete reten- 
tion, with strictures of small caliber the stream is 
frequently reduced to a mere thread. Residual ‘urine 
is constant, Long continuance of the condition 
eventually produces cystitis and, in the absence of 
treatment, damage to the upper urinary tract. | 


Acute cystitus, vhich appellant had in association with multiple 


urethral strictures, is described as follows (Christopher, Textbook of 
Surgery, p. 12h0 (hth ed., 19h5): ! 


| 

Acute cystitis is of sudden onset, with frequent 
and painful urination. The disturbance may vary from 
mild burning on voiding, associated with exaggerated 
day and night frequency, to a condition of violent pain 
and spasm, with marked urgency and frequency, ‘There 
may be severe terminal bladder spasm and hematuria. 
Pus is constantly present in the urine. Except in 
interstitial. cystitis, there is no suprapubic pain, 
and all the discomfort is referred to the neck of the 
bladder, urethra, perineum or glana penis. | 


Appellant surely made a prima facie showing of ines sufficiently 
severe to justify the conclusion that it had impaired his capacity to exercise 
a discriminating judgment. Despite the fact that this vas the ground upon 
which leave to withdraw the guilty plea was predicated, expressed by appellant 
both in writing in advance of the hearing (supra, p. } ) and orally at the 
hearing (supra, p. 5 ), the court below did not make the slightest inquiry 
into the question. Not a single word was directed to it. Yet it is plain 
that physical illness can be so severe, painful and debilitating that it 
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drastically impairs the victim's ordinary capacity for discernment, judgment, 
and deliberation. For so awesome a decision as the entry of 2 guilty plea, 
upon which imprisonment without trial hangs, the law should be satisfied with 





nothing less than the maximum acuity and perception that an) accused has the 


capacity to muster when he is in ordinary good health. 13/ On this record 


it stands unrefuted that appellant "was sick and not myself and therefore 
had not "realized" what he was doing in pleading guilty. On this record 


it cannot be said that the plea ws "understandingly made." Fairness requires 
| 
its withdranal, | 


13/ Cf. Rule 11, fed, R. Crim. Proce: "The court may refuse. to accept a 
plea of guilty, and shall not accept the plea without first determining 
that the plea is made volmtarily with understanding of |the nature of 
the charge," 

| 








2. A serious question of self-defense | 
exists for determination by a jury. 


The court below made no inquiry into the question whether withdrawal 
of the plea cof guilty should be permitted because appellant's ill health 
deprived him of the capacity to enter it understandingly. Instead, the court 


below conducted an inquisition of appellant for the purpose} of attempting to 





demonstrate that the admitted shpoting was not justifiable as self-defense._Y 
The inquiry was thus wholly misdirected. For "withdraval should not be denied 
where a proper showing for its allowance is made, merely because the defendant 
on a trial might or probably would be found guilty." Bergen v. United States, 
U5 F.2d 181, 187 (C.A. 8). ". . othe court will vacate a plea of guilty 
shown to have been unfairly obtained or given through ignorance, fear or 
inadvertence. Such an application does not involve any Casetion of guilt or 
innocence." Kercheval v. United States, 27h U.S. 220, 22h» See also, 
Yon Moltke v. Gillies, 332 U.S. 708, 719. 22 i 
“While the probability of guilt: thus does not warrant denial of an 
otherwise meritorious request to withdraw a plea of guilty, ‘the possibility 


of innocence surely warrants the grant of the request. “e therefore now 


show that a serious question exists, for determination by a | jury, whether the 





admitted shooting in which appellant engaged was justifiable as an act of 
self-defense. “e first deal with the question on the basis of the showing 
made in the court below. "e then deal with it on the basis of the additional 
facts disclosed by appellant's affidavit filed with this Court. 

(a) The complainant, Robert Allen, beat appellant in his ow house 
three times on the same day (supra, pp. 3,6). Appellant suffered a fractured 
nose and two black eyes. “then, the same day, the complainant was about to 
assault appellant a fourth time, again in appellant's om house, appellant 


"Ours is the accusatorial as opposed to the inquisitorial system. + + * 
Under our system society carries the burden of proving its charge against 
the accused not out of his ow mouth. It must establish its case, not 
by interrogation of the accused even under judicial safeguards, but by 
evidence independently secured through skillful investigation. ‘The 

law will not suffer a prisoner to be made the deluded instrument of 

his ow conviction.'" Watts v. Indiana, 338 U.S. 9, She 


1S/ "This is not a trial. It is unnecessary and would be improper for us to 
pass upon the sufficiency of the evidence to establish murder in the 
first degree, or any lack of evidence to reduce the offense to second 
degree murder or manslaughter... ." State v. Paglianich, 3 Idaho 09, 
252 Pac, 177; 178. | 
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shot him "in my self defense" (supra, pp. 5-6). ‘The court below was further 

informed of appellant's statement that "the prosecuting witness has frequently 

carried a razor." (supra, p. 3 ). 
The court below, at the first hearing on October 16, 1956, stated 


that "certainly it is not self-defense" (supra, p. 3). As to the complainant 





carrying a razor, the court below stated, "No. the prior assaults by the 
victim of an assault is not sufficient to justify self-defense" (supra, p 3 ). 
On November 2, 1956, at the hearing on appellant's request to withdraw his 
plea of guilty, the court below stated te appellant, "You have said nothing 
to justify the shooting" (supra, p. 6 ). 
We believe it demonstrable that an issue of self-defense existed for 


determination by a jury. 





(bo) The assertion of the court below that no question of self-defense 
exists evidently stems from its viev that a battery with fists cannot create 
a risk of serious bodily harm to justify the victim of the assault in shooting 
in self-defense (supra, p. 6 ). This is true neither in comon sense nor in 
law. Men have died, in and out of the prize ring, from fist i. No one 


would say that a five feet, one hundred pounder does not risk ‘serious bodily 





harm at the hands of a six feet, two hundred pounder. “hether the risk 

exists in any particular case must depend on the relative health, strength, 
size, age, and prowess of the specific individuals. In this case, the 
fractured nose and two blackened eyes already suffered by appellant hardly 
suggest that he was the complainant's pugilistic equal. 16/ Appellant did 

not merely risk serious bodily harm at complainant's hands, he had already : 
suffered it. It was therefore a question for the jury as to whether appellant, 
when assaulted the fourth time, reasonably anticipated serious bodily harm 


justifying shooting in self-defense. 


The law follows what common sense dictates. In High vy. State, 26 


Tex. App. 545, 10 S.%. 238, the defendant shot and killed his assailant, after 


the assailant had knocked out defendant's tooth, thrust defendant against a 





railroad car, .and it seemed as if the assailant was about to strike the 
defendant again. The court stated (10 S.¥%. at 2h1): 


16/ According to appellant's affidavit filed in this Court (ah), appellant 
is 6 years old, 5 feet, 8 inches tall, and, at the time of the incident, 
waighed 160 pounds. The complainant "is 5 feet, 9 inches tall, weighs 
at least 190 pounds and is 2 years old, He is heavily built, broad- 
chested. I am no match for hin," | 
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Now if defendant had already received serious 
bodily injury at the hands of the deceased, and it 
reasonably appeared to him from the acts and conduct 
of the deceased that the combat was not over; that 
he was abovt to receive addivional bodily injury from 
deceased; that deceased had ixe ability to inflict 
injury; that the danger was threatening and imminent; 
and under such circumstances he shot and killed deceased, 
— then under the law, . she would be justifiable upon 
the grounds of necessary self-defense, and if a jury 
so believe from the evidence it wouid be their duty 
to acquit hin, 





Again, in Easterling v. State, 267 P.2d 185 (Ok1. Cr4),defendant 


\nifed her assailant, who later died of shock from the wound, to defend her- 


self against a beating with fists. Tha trial court instructed the jury that 





no person has the right to use a dangerov3 weapon to repel a simple assault 
without weapons. ‘This holding was reversed on appeal, the court stating 
(267 P.2d at i88): 





« ¢ ett cannot be said to be true that in all cases 
where ficvus are used in making an attack on another 
that the person attacked would not be legally justified 
in using a deadly weapon. . . . There may be such a 
difference in the size of the parties involved or dis~ 
parity in their ages or physical condition which! would 
give the person assaulted by fists reasonable grounds 
to apprehend danger of great bodily harm and thus 
legaily justified in repelling the assault by the use 
of a deadiy weapon. | 


And so, in such cases of assaults with fists, "The ahaetton of whether 
there vas a real or apparent danger to the defendant of death or great bodily 
harm is one of fact for the jury. The defendant is not our at his peril 
to divine the intent of his assailant... . “hen the court) assumes to 


apportion the amount of real or threatened danger, it invades the province 


of the jury." State v. Rader, 9) Ore. 432, 186 P. 79, 864 See also, Am. 


Jur., Assault and Battery, 8 51, p. 153. | 
that is what the court below did in this case. It assumed as a rule 

of law that no assault with fists can justify shooting in self-defense. ‘The 

true rule is that whether it does “or not depends upon the particular circun- 

stances of the case and is for a jury to decide. 
(c) Equally baseless is the refusal of the court below to ascribe 

any significance to the statement that "the prosecuting witness has frequently 

carried a razor." As Judge Groner stated, writing for this Court, "evidence 

of deceased's violent character might have been given, also that he habitually 

carried firearms or other deadly weapons. . . ." Preston vi United States, 

65 App. D.C. 110, 111, 80 F.2d 702, 703. (Emphasis added.) In determining 
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a defendant's reasonable apprehension of harm it is pertinent to consider 
Nall the evidence tending to show that the defendant had heard and knew of 

the conduct and character of the decease¢." Sacrini v. United States, 38 

App. D.C. 371, 377. “It is proper to give incidents or specific acts of 
violence within the knowledge of the witness or coming within his specific 
observation," Mereh2.i ve United States, LS App. D.C. 373. 383- For the 
"true test for the appiication of the jury is whether the circumstances 
presented to the mind of the defendant were such that they wuld have produced 
upon the mind of any reasonable, prudent  erson, situated as defendant was 

at the time, the reasonable belie? that tie deceased was about to kill him or 
to do him serious bodily harm." Id, at 38h. It is hard to imagine a circu 
stance more pertinent to the substantiality of a plea of self-defense than 


that the defendant knew that his assailant habitually carried a razor. See 





| 
| 


Smith v. United States, 161 U.S. 85. | 
(a) ‘Ye have thus far discussed the matter upon the asgumption that 

reasonable apprehension of serious bodily harm is essential to establish 

self-defense even though the defending act does not result in homicide. Te 


have shown that under the circumstances disclosed a jury could find that 





appellant acted from such apprehension. 


There is, moreover, strong authority for the proposition that, to 
justify the use of force to repel an attack, where the defending act does not 
result in death, it is unnecessary +o show risk of serious bodily harm; it is 
enough to justify an act in self-defense that the person is resisting an 
assault, even if the assault does not threaten serious bodily para State 
v. Woodward, 58 Idaho 385, 7h, Pe2d 92, and cases cited, 7h P. a at 95-96. 


As stated in the “oodward case (7h P.2d at 96-97 ): ! 
It is true, as stated in this instruction, that one, 
assailed or threatened with Smminent danger to life or of 
great bodily injury, has the right to defend himself, and, 
if the danger or peril is of such apparent imminence, may 
use a deadly weapon in his defense; but this does) not 
include the entire scope of the right of self-defense. ‘The 
right of self-defense arises the moment an attack is made, 
even though the party assailed may not have reason to 
believe that his assailant intends to inflict upon him 
Nereat bodily injury." It may be, as 4t perhaps was here, 
that the assailant intends to chastise or whip his victim 
without any real or apparent intention of inflicting 
serious bodily injury, but the moment he makes the attack, 
or it becomes reasonably apparent that he intends to 
execute such purpose, and has the present ability so to 
do, th right of defense arises and clothes the intended 
victim with legal authority to resist, and, if possible, 
prevent the execution of such unlawful purpose. No man 





| 
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has a right to lay hostile, threatening hands oft another, 
except when he is armed with legal authority to do so3 
and the man who does so acts at the risk of being met 
with sufficient superior force and violence to overcome 


such assaul‘- | 
| 


% % 


The law does not require any one to submit meekly 
to incignities or vioience to his person; ke may lawfully 
repei tnocn cr it with 2s much of such character! of neces= 
sary resistence as is at the time available +o hie 


x 
| 

Now, in the present case, it seems clecr from the 
evidence that Spray know om a* least thought he: could 
whip and beat appellens to hic satisfaction without 
risk to himself; eppelians n> doubt felt that Spray 
could do so, and it may be that there was not enough 
imminent manifestation of intention to inflict great 
bodily injury to justify the use of a deadly weapon; 
but if that was true, still it did not deprive appellant 
of the right to resist force and violence by a sufficient 
quantum of force cr violence on his part to protect his 
person, The instzcction was too restricted for ‘the 
state of facts it was intended to cover. | 


And so, in this case, complainant clearly wctjoctealemnettas to an 
assault, and appellant therefore had the right to resist. His right to defend 
existed whether or not the assault he was repelling threatened serious bodily 


harm. The only question presented, to be determined by a jury, was whether 


the quantum of force used by appellant was in excess of what under the circum 
stances appeared reasonably requisite to repel the assault. : And in determining 
this question, "allowance must be made for the exigency in vinich the actor is 
placed by the other's conduct and the necessity for a rapid decision as to 
the means which he will use in his ow defense. Even the most reasonable of 
men, confronted with the necessity of defending himself against 2 real or 
apparent attack, cannot be expected to measure accurately the exact amount of 
force necessary to repel it. It is only where there is a glaring discrepancy 
between the force applied and that which is necessary to prevent the appre~ 
hended harm, or where it is obvious that the actor knows or should know that 
he can defend himself by a lesser force that it is for the court to rule that 
the force applied is excessive. Otherwise it is for the jury to determine 
whether the force is or is not excessive." Restatement, Torts, $3 70, Comment ec, 
(e) “e have thus far discussed the question of self-defense upon the 
basis of the matter which was of record in the court below. | The additional 


facts showm by appellant's affidavit filed in this Court place the seriousness 





of the question beyond the possibility of cavil. After describing the three 
previous assaults to which appellant had been subjected by Allen that same 
day, the affidavit reads (19): | 








Shortly before midnight, Sunday, July 8, 1956, 

I went home. As I was trying to open the door in 
~ the dining room which leads to the stairs to my 

quarters in the basement, Allen rushed towards me 
with his right hand up. There was something in | 
his right hand which wes shining. I knew he ! 
carried a razor; he showed it to me many times. | 
I shot Allen to defend myself. He fell onny | 
left foot. 


Were a jury to accert appvellart’s statemont, it wuld be required to acquit 
him. See Smith v. United States, 161 U.S. 85. If Allen were rushing towards 
appellant with a razor in his raised right hand, the shooting would be a 
clear act of self-defense. And the same is true even if there were no razor 
actually in Allen's hand but appellant reasonably thought there WaS 6 

",. . eif one would have been justified or excused in doing an act if the facts 





had actually been as he thought they were, then he is excused for doing such 
act if he had reasonable grounds to believe and did believe that the facts 
were as he thought them, and he used reasonable efforts to ascertain the 
facts." Miller, Handbook of Criminal Law, 202 (193k), and see id. at 156. 
The upshot is that, whether viewed on the basis of the matter of 
record in the court below or as supplemented by the affidavit filed in 





this Court, there exists a serious question of self-defense for determination 
by a jury. The court below, therefore, clearly erred in ite conclusion that 
appellant, "on his own statement, . . .does not set forth sufficient facts 
which would warrant a plea of self-defense" (supra, p. 7). Denial of leave 
to withdraw the plea of guilty cannot justly rest on this ground, even disre=- 
garding the fact that the plea ws not "understandingly made." 





3. Appellant was without representation 
at his hearing on his request to 
withdraw his plea of guilty and the | 
adequacy of his representation when | 


he entered his plea of guilty is in| 
doubt. 


Appellant's request to withdraw his plea of guilty was written in his 
own hand. His lack of articulateness and of any semblance of a trained mind 


is manifest (supra, pp. 4,7). It does not appear that either in the prepara— 





tion or presentation of his request did he have the secintance of counsel. 27/ 
On the contrary, when asked by the court below whether he "wish[ed] to say 
anything," appellant's counsel stated, "I have nothing to say." But he did 
not remain silent. He stated that appellant "knew the circumstances" when 
17/ Appellant's affidavit filed with this Court is explicit that he ves 
without such assistance (71). | 
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he pleaded guilty; he expressed surprise that appellant desired to changes 
his plea; he deprecated the defense that appellant wes trying to articulates 
and he petulantly concluded that if appellant "wants to go to trial and the 





Court feels he should go to trial. I am prepared" (supra, p. 6). Appellant 


vas not simply without counsel; she counsel he had was adverse to hin, 
| 


There can ve *:¢ cusstion out that appellant needed the effective 
assistance of counse_. At the *ime of his hearing upon his request to with- 
draw his plea of guilty, November 2, 1956, appellant had still not been 
discharged from the Jail Infirmary, and was not discharged uti three days 
later, November 5, 1956 (supra, >. 5).° as, As appellant stated in his 
letter "to appeal my case," "I was back in court to see Honable Judge Alexan- 
der Holtzoff to tell him why I want to change my plea of guilty to not 
guilty. I try to explain to him but I just could get the words together. 


Because I was still sick and ws still in the hospital" (supra, p. 7). 





The approach of the District Judge to appellant's request to withdraw his 
plea was detectably antagonistic, certainly not sympathetic or helpful, and 
appellant was neither intellectually nor psychologically equipped to break 
a lance with him. Nor should he have been expected to. "It is the solemn 
duty of a federal judge before whom a defendant appears without counsel to 
make a thorough inquiry and to take all steps necessary to insure the fullest 
protection of this constitutional right at every stage of the proceedings," 
Von Moltke v. Gillies, 332 U.S. 708, 722. | 
The absence of representation at the hearing upon appellant's request 
to withdraw his plea of guilty finds its counterpart in the problematical 
representation he had when he entered his plea. In his opening statement 
to the court below, appellant's counsel stated, after mentioning the three 
prior assaults upon appellant, that "I suppose he one a little upset after 
being attacked three times, and unfortunately, he pulled this gun out and 
shot this man" (supra, p. 3). This pallid and apologetic statement ws 
followed by the expression of the court below that "Of course, that is no 





defense," to which appellant's counsel replied, "I agree with Your Honor 
« » e” (supra, p. 3). ‘This agreement was apparently based on concurrence 
with the mistaken view of the law that no battery with fists justifies 


18,’ See the letter of the Senior \iedical Officer of the Jail Inttraary, 
dated April 2), 1957, filed with this court. 
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| 
shooting in self-defense. Appellant's counsel did add that "except he 
[appellant] does say that the prosecuting witness has frequently carried a 
razor" (supra, De 3). The court below responded, "No. The prior assaults 
by the victim of an assault is not sufficient to justify self-defense" 
(supra, pe 3). Counsel perm:*ted this mistaken disposition of the signifi- 


cance of carrying a rou “o p-ss without comment. | 
According:, to appellant's affidavit filed with this Court, prior to 
the first trial date on October l, 1956, counsel spoke with appellant for 
about 30 minutes on October 2 and for about 40 or 50 minutes on October 3 
(71). The adequacy of the time spent with appellant in preparation for trial 
gives some pause. At each of these meetings appellant stated that he would 
not plead guilty to the assault charge because he was not guilty of it; he 
would "rather go to trial" (12). Despite this reiterated refusal to plead 
guilty to the assault charge, and without further discussions from October 3 
up to October 16 (71), counsel permitted appellant to plead guilty to the 
assault charge on October 16, at a time when appellant ws sick and in pain, 
If the test of adequate representation is the effective "assistance 
of zealous and earnest counsel" (Avery v. Alabama, 308 U.S. lilh, 450), this 
record leaves an unstillable sense of disquietude that appellant did not 
enjoy "the constitutional right of an accused to assistance of counsel. . o” 
(id. at hh5). : 


h. The contention that the incon 
venience to the Government in 
going to trial justifies denial 
of leave to withdraw the plea 
of guilty is trivial, 


The Government stated (Tr. 11), and the court below intimated (Tr. 7), 


that withdrawal of the plea of guilty should not be permitted because "The 


witnesses were here, the jury was here and we were ready to proceed. % % + The 





Government feels, at this stage now, we having been ready for trial, that the 
plea should stand," : : 


It would no doubt have been an inconvenience to the Government to 
resummon its witnesses. It was no less an inconvenience to appellant - and 
with consequences which were serious indeed — when he was ready for trial on 
October but it was then continued wmtil October 16 for lack of an available 
couvttroom. 19/ Appellant wrote to withdraw his plea within five days of its 


19/ As appellant states in his affidavit filed in this court, "The trial was 
set for the next day, October 4, and I was feeling pretty good, but the 
trial was not held on that day. * # * [On October 16] I was in such pain, 
to get it over with, I pleaded guilty" (13). | 

| 
<25— | 





; - ' 
Wek Pas 


+ Eo 
















entry. in all likelihood, no. witnesses could have disappeared; no documenta 


could have been lost; no substantial interest in finality could have set ine 





{pe 4nconvenience to the Government of setting a new trial date is trivial 
“= 45 the point of absurdity when balanced against appellant's interest. that 


only a jury's determination of his guilt, shall. deprive him of his freeden 


from 4mprisonmente 
We think the view expressed in Ketring Vv. 
N.E: 222, 21h, represents sound administration of justice: - 
‘It is the policy of the law to ‘give every one 


charged with a crime full opportunity to assert his 
§mmocence in a court of justice. In the instant — 





“of his plea of guilty and to allow him to plead not 
guilty and to make his defense. If he ws, in fact, 
guilty, the state mould have the right to establish 
the fact. If innocent, he should not have been 


™ imprisoned for a long period of time. oo @ | 
Appellant moved "promptly, when he fully comprehended _ what happened We. 


cannot overlook this fact, and the fact the state would have sustained nO =. 


injury in 2 reasonable delay incident to determining the Easue on.its. «. 


nerits ~ 20/ 
CONCLUSION 


For the reasons stated it is reppectfully submitted that the judgment 
tn the case emda th nections Sh 
of euitty to compe 3 of Se 





of conviction should be reversed, 
appeliant be granted leave to withdraw his plea 
” snaietment and to enter a plea of not guilty. 





_ May 1957 
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STATEMENT OF QUESTIONS PRESENTED | 





1. Whether a plea of guilty is subject to collateral 


attack in a Section 2255 proceeding when such guilty plea was 
recommended by a court appointed counsel after he had unsuc- 
cessfully requested the accused to pay him for services to be 
rendered? 


2. Whether a plea of guilty, recommended by a court 





appointed counsel, who had requested he be paid tO his ser- 
vices, is subject to collateral attack in a Sectipn 2255 pro- 
ceeding, when the plea was induced in part by the accused's 
feeling that the counsel would not provide him with effective 
representation if he had to stand trial because he could not 
pay him? | 
3, Whether a plea of guilty induced in part by the 





representation of a court appointed counsel that ‘the accused 


would receive a light sentence makes the plea subject to 


collateral attack in a Section 2255 proceeding? | 
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No. 


ALEXANDER MORRIS, 
Appellant 
Ve 
UNITED STATES OF AMERICA, 


Appellee. 


On Appeal from an Order of the United states 
District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal pursuant to Sections 1291, 2253, and 


3255 of Title 28, U.S.C., by Alexander Morris, appellant, from 
an order of the District Court, entered February 13, 1957, 
denying without hearing a Motion to Vacate and Set aside Sen- 
tence, filed pursuant to Title 28, U.S.C. Section 2255 (R. 22). 
The Notice of Appeal was filed in this Court on March 4, 1957 
(R. 35). | 




















STATEMENT OF THE CASE 


This appeal is from the denial without nearing of a motion 
seeking vacation of his sentence filed without the assistance 
of counsel by the Appellant, who was convicted of manslaughter, 
and who is presently jn jail serving sentence of tive to 
fifteen years for that offense (R. 4). Two prior motions, 
similarly prepared and similar in content, had also been pre- 
viously denied without hearing; but both were considered by 


the District Court in its disposition of the instant motion 





(R. 22). | 
Each of the three motions filed by Appellant contains 
Appellant's version of the events which gave rise to his con- 
viction, and although these versions vary slightly | in detail, 
their essence is identical. It is fully recognized that the 
question of appellant's guilt or innocence is not raised in the 


present appeal, but the allegations with respect to these events 


are here set forth because they do bear directly both on the 


question whether Appellant was deprived of the effective assist- 


ance of counse 
Court, and upon his state of mind at the time he pleaded guilty 
| 


1 in the original proceedings before the District 


to manslaughter on the advice of his court appointed attorney. 
These allegations, which for purposes of this proceeding must 


be accepted as true, may be summarized as follows: 











On the evening of February 25, 1955, Appellant was 


approached on the street by a woman named Mamie Parker. Miss 
a girl friend, 





Parker asked Appellant whether he was looking for 
and after he replied in the negative, she asked if he had money 
to buy her a bottle of wine (R. 63; 14). Appellant told the 
woman that he did not have any money for her (1b4a). At this 
point the deceased, Ted Smith, came up to the woman and 
Appellant, and in profane language asked Appellent what he was 


doing talking to his woman (R. 63 14). Smith struck at appel- 





lant with a knife, but missed his mark (R. 6; 9). Appellant 
told him that he had not stopped or approached the woman, put 
that the woman had approached him, and Appellant indicated to 
Mr. Smith that he had no business with the woman (1o48).. 
Appellant then left tiamie Parker and Ted snith and walked 
away for about a block (R. 63; 8; 14). Ted Smith and Mamie 
Parker, however, followed .ppellant for this hole block 
- (Ibid). Appellant heard Mamie Parker say to Ted — "Catch 
that b---k s.0.b. (Ibid). as Appellant turned around he saw 
Ted Smith reach for appellant, cursing him at the same time 
(Ibid). In an attempt to protect himself, appellant swung at 
Ted Smith with his pocket knife, striking him on the side of the 
face (ibid). Ted Smith was cut across the jugular vein and, 
as a result of the blow, died. VY : 


I. S transcript of the cornoer’s inquest establishes that 
Smith did not die until several hours later, at Emergency 


Hospital. 

















ai die 


| 
| 


The story told by Mamie Parker to the police and at the 
coroner's inquest (R. 7; 9) was completely different from the 
facts alleged above by appellant. Miss Parker claimed that 
she was sitting in a tavern near the place where Ted Smith was 
killed (R. 6; 15). She claimed that the appellant cane into 
the tavern, asked her if he could sit down at the same table, 

and that Appellant did sit down at that table (api). She 
claimed further that her boy friend, Ted Smith, then knocked on 
the window of the tavern and called to her to come dutside, and 
that she went outside €Ibid). She claimed that appellant then 
followed her outside and that Appellant then struck | Ted Smith, 
killing him (Ibid). 2/ner story provided no motive tor the 


killing. Miss Parker was the only government witness to the 





incident at the inquest (R. 9). 
Appellant was arrested at his home two days later, on 
February 27, 1955 (R. 23). On March 21, 1955, he was indicted 

for second degree murder, accused of murdering Ted B. Snith 
(R. 1). On March 25, 1 1955, he appeared before judge Laws, 
pleaded not guilty to the charge and requested that counsel be 


appointed by the District Court (R. 2). | 
The District Court appointed George 5. Parks, Esq. to 





represent Appellant in connection with the charge (R. 15). 
Mr. Parks saw appellant only once before the scheduled trial, 
and on this occasion inquired whether appellant had the sum of 
$100.00 to pay him (R. 73 15). Appellant told him| taat he did 
97 the transcript of the proceedings of the coroner’ s inquest 
has been lodged with the Court, It is not known whether 


it was ever reviewed by the District Court. It is, however, 
a public document which was available to See counsel, 














not have the money (Ibid). On the day scheduled for trial, 

Mr. Parks advised Appellant to plead guilty to a lesser charge 
of manslaughter (R. 7; 16). Mr. Parks further promised on 

"his word of honor" that Appellant would not receive a sentence 
of more than six years (R. 7; 11; 16). Following this advice, 
Appellant agreed to plead guilty (Ibid). Appellant reached 
this decision in part as a result of his perplexity by the sud- 
den advice of Mr. Parks to plead guilty (R. 7), his belief that 
his counsel would not properly defend the case on trial for 
second degree murder because of not being compensated by. 


Appellant (R. 7), and in reliance upon his counsel's positive 


assurance of a light sentence (R. 23-4). 





On april 21, 1955, Appellant appeared before Judge 
Holtzoff with his attorney, Mr. Parks. He withdrew his plea 


of not guilty, and pleaded guilty to manslaughter (R, 3). He 


was subsequently sentenced by Judge Youngdahl on May 24, 1956 


(R. 4). | 
On July 9, 1956, Appellant filed a Motion for Reduction 


of Sentence,pursuant to Section 2255 of Title 28, setting forth 





substantially the facts recited above (R. 5-11). This Motion 
contended, among other things, that the conduct of the court 


|r and was in 


appointed attorney constituted "unethical practice 
violation of appellant's constitutional rights ce 14). Judge 
Youngdahl denied this Motion on October 16, 1956, without hear- 
ing, stating, "The motion, the files, and the record conclu- 
sively show that the prisoner is entitled to no relief. be 


(R. 5). : 
| 
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On October 18, 1956,appellant filed a new petition "For 
a Writ of Demurrer", treated by the District Court as a Motion 
to Vacate Sentence pursuant to Section 2255 of Title 28. This 
motion repeated the same allegations (R. 13-18). It) was denied 
without hearing on October 22, 1956 by Judge youngdabl, the 
Court stating, "The motion, the files, and the record conclu- 
sively show that the prisoner is entitled to no relief” (R. 13). 

On February 8, 1957 Appellant filed a third Notion to 
Vacate and Set Aside Sentence pursuant to Section 2255 of Title 
28 (R. 22-30). He claimed in this Motion that he was induced 
to withdraw his "meritorious" plea of not guilty with a promise 
of leniency that Appellant would receive a sentence of not less 
than two years and no more than six years (R. 23-4), He claimed 
that his counsel neglected to render the effective assistance 
contemplated by the Sixth Amendment of the constitution and 
that his trial counsel "co-existed" and "contrived" with the 
United States attorney to convict Appellant (R. 24). On 
February 13, 1957, Judge Youngdahl denied this Motion, without 
hearing, stating, "The motions, the files, and the records in 
this case conclusively demonstrate that the prisoner is entitled 
to no relief." (R. 22). : 

On March 4, 1957 Judge Youngdahl permitted appellant to 
proceed on appeal without prepayment of costs (R. 32). The 
undersigned counsel were appointed by the Court of appeals to 


represent Appellant on this appeal. 








STATUTE INVOLVED 


The relevant portions of Section 2255 of Title 28 pro- 
as follows: ! 


B 2255. Federal custody; remedies on motion 
attacking sentence ! 


A prisoner in custody under sentence of court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise subject 
to collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. 


A motion for such relief may be made at any time. 





Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make findings 
of fact and conclusions of law with respect thereto, If 
the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render 
the judgment vulnerable to collateral attack, the court 
shall vacate and set the judgment aside and shall dis- 
charge the prisoner or resentence him or grant a new 
trial or correct the sentence as may appear appropriate. 


A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 


The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. | 


An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judgment 
on application for a writ of habeas corpus. 














STATEMENT OF POINTS 


1. The allegation in Appellant‘s Motion to Vacate 
Sentence that his court appointed counsel had been guilty of 
misconduct by requesting that he be paid $100.00 as compensa- 
tion for services to be rendered to Appellant in connection 
with his defense, which must be assumed to be true, demonstrates 
that Appellant had been deprived of his right to effective 
assistance of counsel and that his conviction must be set aside. 

2. The allegation in Appellant's Motion to vacate Sentence 
that he had been induced to plead guilty to the charge of man- 
slaughter by his feeling that his court appointed counsel, who 
had requested that he be paid for his services, would not pro- 
vide him with effective representation if the accused had to 
stand trial for second degree murder because he would not receive 
compensation, which must be assumed to be true, demonstrates that 
the plea of guilty was required to be set aside. | 

3. The allegation in Appellant's Motion to Vacate Sentence 
that he had been induced to plead guilty to the charge of man- 
slaughter upon the representation of his court appointed counsel 
that he would receive a sentence not in excess of six years, 
which must be assumed to be true, demsnstrates that the plea of 


guilty was required to be set aside. 


4. The District Court improperly failed to hold a hearing 
| 


on Appellant's Motion to Vacate Sentence, 











SUMMARY OF ARGUMENT 


Appellant alleges that he failed to receive effective 


counsel by reason of the fact that his court appointed counsel 


had improperly requested payment for the services to be rendered 


in the accused's defense and had improperly promised the Appel- 





lant, if he pleaded guilty, he would receive a specified light 
sentence. Since these allegations raised matters dehors the 
record, they were required, under Title 28 U.S.C., Section 
2255, to be treated as true. 

The conduct of appellant's counsel in requesting payment 
for his services violated the standards of professional ethics 
and the direction of the District Court that he was not to 
receive payment. Such misconduct of counsel is sufficient, in 
itself, to vitiate the conviction. Under the Constitution 
every accused has the right to services of a en are 
counsel who will do the best he can in defending the charged. 
The alleged misconduct of the court appointed counsel created 
the possibility that his counsel would not render ‘conscientious 
service, in precisely the same way as though counsel had a 
conflict of interest through representation of another. 

In addition, the misconduct of Appellant's counsel in the 
instant case had a direct effect on the plea of guilty which 
was entered by Appellant. As a result of this misconduct, 
Appellant acquired the reasonable feeling that his counsel 
would not diligently conduct his defense if he stood trial for 


| 
second degree murder, appellant's acceptance of the advice to 


| 
| 
' 
i 
| 
| 
| 
| 








plead guilty in a situation where he maintained his innocence 
and where it was probable that such a defense could be estab- 
lished only through investigation and a difficult trial, 
resulted from Appellant's feeling that his attorney would not 
so defend hin. 
Appellant's plea of guilty was also induced by the promise 
of his counsel that his sentence would be no greater than six 
years. ‘fuch a promise is improper, and in and of itself would 
vitiate the conviction. Taken together with all of the other 
allegations in the Motion to Vacate Sentence, it is clear that 


a hearing was required since the allegations, if established, 


would require that Appellant's sentence ve set aside. 


ARGUMENT 

This case involves a motion to vacate a sentence filed 
pursuant to Section 2255 of Title 28 of the U.S. Code. Under 
this section a prisoner in custody under a sentence imposed by 
a Federal court may at any time move to vacate and! set aside 
such sentence on the ground that the sentence is subject to 
collateral attack. The statute provides that unless the motion 
and the files and the records of the case conclusive ly show 
that a prisoner is entitled to no relief, the court shall grant 
the prisoner a hearing and, upon the issues presented, make 


| 
findings of fact and conclusions of law upon the termination of 


the hearing. 














It is well settled that upon consideration of a motion 


to vacate a sentence under Section 2255, the allegations made 
by the prisoner must be assumed to be true, except if such 


allegations can be demonstrated by the files and the records 





to be untrue. Thus, it has consistently been held|that where 
the motion alleges matters dehors the record, the facts alleged 
must be taken to be true, no matter how serious the charge. 
See, @.8.,; Bailey v. United States, U.S. App. D.C. 

Case Nos, 13,676-79, decided May 16, 1957; Smith v. United 
States, 223 F.2d 750 (C.A. 5). In such a case the only ques- 
tion before the court on a motion to vacate sentence under 
Section 2255 is whether, assuming the allegations to be true, 
they raise matters which may be properly entertained in connec- 
tion with a collateral attack upon a sentence. 


In this case the motion alleges in substance that the 





prisoner failed to receive effective counsel by reason of the 
fact that his court appointed lawyer had improperly requested 
payment for the services he was to render in his defense and had 
improperly promised the Appellant, if he pleaded guilty, that he 
would receive a light sentence. The motion also directly 
alleges that as a result of the promise of a light sentence 

and the fear of the prisoner that his court appointed lawyer 
would not properly defend him in a second degree murder trial, 
the prisoner agreed to accept his lawyer's advice to plead 


guilty to the lesser charge of manslaughter. 

















It is well settled that upon consideration of a motion 


to vacate a sentence under Section 2255, the allegations made 





by the prisoner must be assumed to be true, except if such 
allegations can be demonstrated by the files and the records 

to be untrue, Thus, it has consistently been held that where 
the motion alleges matters dehors the record, the facts alleged 
must be taken to be true, no matter how serious the charge. 
See, ©.8-) Bailey v. United States, U.S. App. D.C. 

Case Nos, 13,676-79, decided May 16, 1957; Smith v. United 
States, 223 F.2d 750 (Cc.A. 5). In such a case the only ques- 
tion pefore the court on @ motion to vacate sentence under 
Section 2255 is whether, assuming the allegations to be true, 
they raise matters which may be properly entertained in connec 


tion with a collateral attack upon a sentence. 





In this case the motion alleges in substance | ‘that the 
prisoner failed to receive effective counsel by reason of the 
fact that his court appointed lawyer had improperly requested 
payment for the services he was to render in his defense and had 
improperly promised the Appellant, if he pleaded guilty, that he 
would receive a light sentence. The motion also directly 
alleges that as a result of the promise of a Light sentence 
and the fear of the prisoner that his court appointed lawyer 


would not properly defend him in a second degree murder trial, 


the prisoner agreed to accept his lawyer's advice to plead 


guilty to the lesser charge of manslaughter. 














The allegations made clearly involve matters dehors the 
record, There is nothing in the record of the proceedings 
before the District Court which bears on the conduct, repre- 
sentations or promises of fppellant's court appointed attorney. 
Nor is there anything in the motions filed by Appellant seeking 
vacation of his sentence which is inconsistent with these allega- 
tions or which demonstrates them to be inherently or false or 
improbable. The District Court could not properly conclude that 
these facts were untrue on the basis of an examination of the 
motions and the records. | 

Under these circumstances the only possible basis upon 
which the District Court could have denied the motion without the 
hearing required by the statute was that the matters alleged did 
not properly constitute a basis for collateral attack upon the 
sentence imposed on the prisoner. In this, the District Court 
erred. The matters alleged, if true, require the District 


Court to set aside the sentence and the plea of guilty. Three 


separate aspects of Appellant's counsel's alleged conduct re- 





quire this result. Each will be discussed separately for the 
purposes of clarity, but taken together, they demonstrate such 
gross misconduct on the part of the attorney as to result in 


a deprivation of Appellant's constitutional rights. 





I, THE ACTION OF THE COURT APPOINTED. COUNSEL 
IN SUGGESTING THAT HE BE PAID FOR THE 
RVICES HE WAS TO RENDER IN THE ACCUSED'S 
DEFENSE CONSTITUTED GROSS MISCONDUCT AND 
DEPRIVED A LLANT OF THE RIGHT OF EFFEC- 


L_ GUA EED BY T. SIXTH 
AMEND 


It is well settled that in a Federal court a prisoner is 
entitled to the advice of counsel in connection with a plea of 
guilty to an offense charged under Federal law. The counsel that 
he receives must be effective counsel. This is not to say that 

| 


if a counsel is careless, negligent, or provides bad advice, the 


proceedings leading to the conviction may be set aside. On the 
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contrary, it is clear, and Appellant readily concedes, that mere 


imcompetence, negligence or ignorance are not enough to set aside 
a sentence imposed under Federal law. | 

On the other hand, misconduct on the part of an attorney is 
enough to vitiate a sentence, and when such conduct is alleged, 
an issue of material fact is raised under Section 2255 which 
requires a hearing. See Adams v. United States, 95 U.S. App. D.C. 
334, 222 F. 2d 45. The misconduct, concededly, must con- 
stitute more than carelessness (Ibid). But vhere, for example, 
a charge of improper or corrupt motive on the part of a court 
appointed attorney is made, that is enough to require a hearing 
under Section 2255 to determine whether the sentence should be 
set aside. See Concurring Opinion of Judge Groner in Diggs v. 
Welch, 80 U.S. app. D.C. 5, 148 F.2d 667, cert. den., 325 U.S. 
889. ! 

One type of misconduct on the part of counse1 which vitiates 
a conviction is the failure to render conscientious service. 
Although an accused does not have the right to counsel who will 
be completely free from error, he does have the right to counsel 
who will do the best he can for the accused. It is clear that 
“the right to counsel means the right to conscientious services" 
of the counsel. United States v. Wight, 176 F.2d 376 (C.A. 2). 
Thus, the right to counsel guaranteed by the Constitution con- 
templates the services of an attorney devoted solely to the 
interests of his client. Von Moltke v. Gillies, 332 U.S. 708. 
In accordance with this doctrine, an accused is deprived of 
effective counsel when his attorney is unable to provide services 
devoted solely to the client's interests by reason of a possible 
conflict of interest which the attorney may have as a result of 
his representation of another. United States v. Hayman, 342 
U.S. 205; Taylor v. United States, 96 U.S. App. D.C. 379, 
226 F.2d 337. It is not necessary to demonstrate that the con- 


flict of interest affected the conduct of the attorney in the 








wi ba 





particular case involved; the potential effect upon the conviction 
is enough to taint the proceeding. 

Similar misconduct is alleged in the instant case. The 
request by Appellant's court appointed attorney for reimburse- 
ment by Appellant prior to the time when that attorney advised 
Appellant as to how he should proceed, constitutes gross mis- 
conduct which must necessarily vitiate the later plea of guilty. 
It must be noted that the advice to plead guilty to a lesser 
charge was only offered after said attorney was informed by 
Appellant that he could not pay for his services, In this connec- 
tion it is immaterial whether the advice to plead guilty was 
good advice or not (and, as is shown, infra, there is a serious 
question about its soundness). The failure to receive requested 
remuneration may have affected the nature of the advice given 


just as a conflict of interest may affect the defense of an 
accused. Thus, the essential question presented in this regard 
is whether a request for remuneration by an attorney appointed by 
a court to represent an indigent accused is compatible with the 
devotion by that attorney of his most conscientious efforts in 
behalf of the accused. 
The duty to provide conscientious service applies equally 


to those hired by a client and those appointed by a court to 


represent a client who cannot afford a lawyer. Canon 4 of the 





Canons of Professional Ethics provides: "A lawyer assigned as 
counsel for an indigent prisoner ought not to ask to be excused 
for any trivial reason, and should always exert his best efforts 
in his behalf." The duty of lawyers to represent indigent per- 
sons accused of crimes has existed under anglo-American juris- 
prudence for hundreds of years. See, DRINKER, LEGAL ETHICS (1953) 
p. 62. This duty arises out of the need for the services of 


persons able to represent members of the public accused of crime 


who cannot afford counsel of their own choosing. The problem of 


how to provide adequate counsel to such persons is indeed a serious 
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one, Some jurisdictions having recognized grave faults with the 
procedures generally utilized, including those in the District 
of Columbia, have adopted systems of public defenders, paid by 
the state. a See Potts, Right to Counsel in Criminal Cases: 
Legal Aid or Public Defender, 28 Tex. L. Rev. 491; Note, 28 Tex. 
L. Rev. 237. 

However, even where, as here, court appointed attorneys may 
be required to serve without remuneration, it is completely im- 
proper and a violation of the canons of professional ethics for 
them to suggest, request, or demand payment from axl indigent 


accused of crime. The vice and evil in such a request is that 





if the accused does not have funds with which to pay, as is fre- 

quently, if not usually, the case, the accused cannot thereafter 
| 

be sure that his attorney will provide the same type of con- 


scientious service which would be provided if the accused could 


pay for his Pe 
Clearly, a serious burden is placed upon an attorney whose 


| 
time and efforts must be devoted to a client without pay. How- 


ever, as this Court has said in Johnson v. United States, 71, 
TT eae | 


app. D.C. 400, 110 F.2d 562: 


"It is hard to ask experienced counsel of proved 
ability, to serve in cases of this sort without 
compensation; but the rights of poor persons can 
be protected in no other way until systematic 


provision is made for their defense." | 
| 


37 There are presently pending bills to provide counsel for 
™~ indigent prisoners in the federal courts, H.R. 108 and 
H.R. 3791, 86 Cong. 1st Sess., and one to provide such 
counsel specifically in the District of Columbia, H.R. 
4657, 85 Cong, lst Sess. The United States now pro- 
vides funds for witnesses called in behalf of indigent 
prisoners, Fed, Rules Crim, Proc., 1l5¢c and 17b. 


As is discussed more fully below, this is exactly what 
happened in this case. The Appellant believed that since 
he was not able to pay his court appointed attorney the 
$100.00 he had requested, he would not get the) full, 
effective, and conscientious service which would have been 
required to defend at trial the second degree murder 
indictment. 
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So long as the defense of indigent persons in the District of 
Columbia must rest upon the free services of court appointed 
counsel, those counsel who are appointed and who accept appoint- 
ment are required to serve in accordance with ancient custom 

and the canons of ethics. Opinion 55 of the Opinions of the 
Committee on Professional Ethics and Grievances of the American 
Bar Association (p. 127) states that "a high responsibility rests 
on the bar in such cases", It notes its recommended’ oath on 
admission to the bar, "I will never reject, from any! considera- 
tion personal to myself, the cause of the defenseless or oppressed.” 


It states, "This high sentiment requires the bar to carry the bur- 


den of defending prisoners unable to employ lawyers for their 


defense, ..." 


to serve 


without fee and he must be careful not to give any indication that 


An attorney appointed by the Court is required 


the nature of his services will be any different from what they 
would be if he were serving with compensation, Obviously the 
confidence of the indigent prisoner will be shaken if the counsel 
attempts to secure a fee. For this reason it is the practice in 
the District of Columbia to call this to the court appointed 
counsel's attention at the time of his appointment. The letter 
from the Court states: : 

"when serving as an officer of the Court you are 

without authority to exact a fee" (See Appendix 

A) 5/ ! 

This instruction by the Court follows the well! established 
canons for the conduct of attorneys. Drinker, op. cit. supra, 
the leading work on professional ethics, categorically states 
that in accordance with his duty to represent an indigent person, 
a court appointed attorney "may not demand a fee, directly or 
indirectly." (at 62). Drinker states further” "A lawyer assigned 

records of the District Court do not show if Appellant's 


counsel received this regular letter. In the normal course 
of business, he would have received it. 
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to defend a Non-Capital case may not suggest to defendant or his 
relatives that he receive or accept a fee from them, | without a 


court order." (at 172). 





This view, in virtually identical terms, has been 


formally adopted in Opinion No. 338 of the New YorkE County 
Lawyers association, and Opinion No, 439 of the Bar of the City 
of New York, opinions on Professional Ethics (columbia 
University Press, 1956), pp. 235, 729, It is significant to note 
that the latter Opinion was rendered despite recognition of the 


fact that "it is customary for lawyers assigned by the court to 





defend poor persons occasionally to make a charge." | This re- 
strained statement reflects a situation which apparently is widely 
suspected to exist. Attorneys appointed by a court are known 
sometimes to request payment, But the fact that too many attor- 
neys may. violate professional standards cannot serve as a basis 
for ignoring the clear impropriety of their conduct. The evil 


consequences which flow from such a practice are patent; they 


undermine the very basis of the system provided for the defense 
of indigent persons who have need of the services of such counsel, 
In discussing this situation, one commentator has stated: 


Many of the attorneys who seek such assignment 
unfortunately are of the undesirable type who 
accept such cases only for the possible fee they 
can extract from the defendant or his relatives. 
With this in mind, instead of seeking a prompt 
trial, they continue the case and drag it out as 
much as possible, thus congesting the criminal 
court calendar with numerous old cases that 
should have been disposed of. If they find that 
no fee can be gotten they will frequently iose 
interest in the case and either persuade the 


detendent to plead gu y when in fact the 





other hand, iif they succeed in getting |the 
fee, only too often they will connive with the 
defendant and fabricate an unethical defense. 
(emphasis supplied) (Mishkin, the Public 
Defender, 22 J. Crim. L. & Criminology 489 
(1932) at 493, quoted in Potts, Right to 
Counsel in Criminal Cases; Legal Aid or Public 
Defender, 28 Texas Law Review 236, 250). 
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It must be emphasized that it makes no aif ference Da 
an attorney who requests a fee would in fact fail to render as 
conscientious service without compensation as he vould render 
with compensation. The mere fact that the attorney does ask for 
compensation from one who has been considered indigent by the 
court and therefore entitled to the free services of court 
appointed counsel, is enough to make it impossible for the 
accused to have full confidence that he has an attorney who will 
render conscientious service devoted solely to his interests. 

The clear effect upon the accused is that the attorney will not 
provide full and conscientious service, but, rather, will lose 
interest in his case. It is for this reason that in opinion No. 
439 of the spar of the City of New York, referred to above, it is 
held that a court appointed attorney may receive a voluntary pay- 
ment "provided it is made after the final determination of the 
proceedings." It is only where the payment is suggested or 


accepted after all of the services have been concluded that the 





ability or inability of the client to pay will not taint the 
services themselves. 

In this case the conduct alleged in the Motion clearly 
was contrary to the canons of ethics and the instruction of the 
District Court. At the first meeting the court appointed attorney 
suggested a payment of $100.00. After that meeting he did not 


see the accused until the day of trial. On that day he advised 





the accused to plead guilty. Regardless of the attorney” s per- 
sonal intentions or motives, the situation he created was exactly 
that prohibited by the Canons of Ethics. Counsel rendered under 
such circumstances cannot constitute the conscientious counsel 
devoted solely to the interest of the accused, required by the 
Constitution. Clearly, if the allegations set forth in the 
Motions are true, the sentence must be set aside. |Under these 
circumstances, the District Court was required to hold a hearing 
on Appellant's Motion in order to determine the truthfulness of 


the allegations. 
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II. THE ACCUSED'S PLEA OF GUILTY TO 
WANSLAUGHTER MUST BE SET ASIDE 
or | 
BECAUSE IT WAS BASED ON THE | 
FEELING THAT HIS COURT APPOINTED 
ATTORNEY WOULD NOT CONSCIENTIOUSLY 
DEFEND HIM IN A TRIAL ON THE SECOND 
DEGREE INDICTMENT 
| 
| 
A plea of guilty to a crime is a very serious matter 
since, by the plea, the accused admits all elements of the offense 
: | 
and waives most possible objections he may have. For this reason 
to be valid the plea must be entered freely and with a full con 
prehension of the consequences. It is because it is known that 
innocent men may sometimes plead guilty that the law requires an 
accused to be fully apprised of his rights and the consequences 


of his plea of guilty, when he makes such a plea. 





We have demonstrated above that the misconduct of 
Appellant's counsel in requesting money tainted the conviction 
whether or not that request could be known to have a direct bear- 
ing on the conviction itself. It is clear that in the instant 
case the plea of guilty entered by the accused was the direct 
result of the misconduct of his counsel since appellant has always 


maintained his innocence and alleges that he wanted to stand trial 





on a plea of not guilty. An accused may, of course, evaluate his 
changes of his being found guilty after trial on a more serious 
charge, and may decide, because the risk of being found guilty 
after trial is great, that it is in his best interest to plead 
guilty to a lesser charge. This decision can only be free and 
intelligent, when the accused can base it on the knowledge 


that he would have effective and consciéntious counsel during 





the trial on the more serious charge, if this is the choice he 
makes, In this case, however, the accused, in making his evalua- 
tion, was faced with the action of his court appointed attorney 
in requesting a payment to him, As a direct result iof this 

| 


request, coupled with the attorney's subsequent recommendation to 


plead guilty of the lesser charge, the accused was of the opinion 
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that his attorney would not provide him with conscientious and 
effective counsel if he stood trial on the second degree murder 
indictment (R. 7). We think it is clear that under such circum- 
stances a plea of guilty must be set aside; where the allegation 
is made that the plea of guilty was entered because the accused 
was not secure in his feeling that he would have effective coun- 
sel, and this feeling was the result of a request for compensa- 
tion followed with later advice to plead guilty, a hearing is 
| 


required under Section 2255 to determine the facts in the matter. 


Judge Laws has considered this problem in a comparable 
situation in United States v. Newman, 126 F. supp. 94 (D.D.C. 
1954). In that case the accused alleged that his lawyer was 


only interested in getting money from him and that when he had 


no further funds to pay him, his lawyer recommended that he plead 
guilty. Judge Laws stated that, standing alone, such charges 
would be enough to require a hearing under Section 2255. In the 
Newman case, it was held that other evidence in the records 
rebutted the presumption that the Motion itself was filed in 

good faith and for that reason the Motion was denied without 
hearing. In this case, there can be no claim that the allega- 
tion is an after-thought or has not been made in good faith. 

In Wheatley v. United States, 198 F.2d 325 (C.A. 10), a 
plea of guilty induced by the fact that the accused's court 
appointed attorney had told him that he had not practiced crim- 
inal law for 15 years and thus could not render effective counsel 
during the trial was set aside. The principle of that case is 
clearly applicable in the instant situation. it makes no differ- 
ence to the accused when he feels that he will not; get effective 
counsel to defend him at a trial, whether this feeling is induced 
by statements by his counsel that he is not competent to try the 
case or actions by his counsel leading him to believe, out of 
- personal considerations, that he doesn't want to try the case. 


In either event the plea is not freely entered. It is made under 
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circumstances which prevent the accused from making the intelli- 
gent and free decision which the law contemplates he will make. 
(Compare Bailey v. United States, App. D.C. | ’ 

Nos. 13676-79, decided May 16, 1957 (hearing required on charge 
of misconduct of counsel). 

It is to be noted that this is not a case where the 
accused has admitted his guilt, nor is it clear that a plea of 
guilty was well advised. The government's case rested primarily 
upon the testimony of a girl, Mamie Parker, an alleged prostitute 
and drunkard, Mamie Parker's version of the facts leading toward 
the death of her boyfriend, Ted smith, was completely different 
in every essential detail from the allegations made by the accused. 

Proper investigation would almost certainly have uncovered 
some evidence corroborative either of Mamie Parker's version of 
the incident or of the accused's version of the incident, C8.) 
whether the accused was in the tavern during that evening. The 
allegations made by appellant in his Motion to vacate Sentence 
indicate that no such investigation was conducted by ‘his court 
appointed counsel. This fact certainly would lead the accused 
to believe that the counsel was not interested in defending him 
to the full extent of his ability. | 

More important, by reason of the conflict which would be 
presented as a result of the testimony of Mamie Parker and the 
accused, it is clear that in order to successfully defend himself 
the accused would need the services of an attorney willing to 
exert his every effort in a aifficult trial. As a result of the 
counsel's conduct, the accused reasonably got the feeling that 


his counsel would not defend him in a murder trial in the manner 


which would be required. 


| 
This Court has made clear that careless representation by 


counsel can be a factor coupled with others to amount to a denial 


of effective counsel, Diggs v. Welch, supra. The fact that 
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Appellant's attorney requested remuneration, when considered in 
connection with the nature of the advice given by that | attorney, 
brings the instant case squarely within the principle stated in 
Diggs V. Welch, supra. Certainly where it appeared that it would 
be necessary to have fully effective and conscientious ‘counsel at 
the trial and the accused felt, as a result of the pisconduct of 
counsel, that such legal seryice would not be available to hin, 
his plea of guilty cannot be permitted to stand, At the very 
least he is entitled to a full exploration of these facts in 
accordance with the hearing required by Section 2255. 
III, THE PROMISE OF LENIENCY BY THE couRT 
APPOINTED COUNSEL UPON WHICH APPELLEE 
RELIED IN PLEADING GUILTY RENDERED 
THe PLEA INVALID = =—=———~—CS~—~C~«w«S 


As we have pointed out above, a plea of ey must be 
entered freely and with full awareness of the consequences. If 
there is misapprehension or confusion in connection with the 
plea, adequate grounds are provided for collateral attack upon 
the plea. Ex parte Atkinson, 84 F. Supp. 300 (B.D.8.C., 1949) ; 
United States v. Monti, 100 F. Supp. 209 (E.D. N.Y.; 1951). 

One type of situation which has been passed upon fre- 
quently by the Courts involves a promise of leniency by either 
the prosecution or the accused's counsel. It is proper, of 
course, for the United States attorney to tell the accused that 
if he pleads guilty to a lesser charge, the prosecution will 
recommend leniency. It is also appropriate for the accused's 
counsel to advise him as to the hope or expectation he wight have 
for a lighter sentence if he pleads guilty to a lesser charge. 
But neither the prosecution nor the accused's counsel cab promise 
or guarantee him leniency or a lighter sentence, since they do not 
have it in their power to keep such a promise. An accused who 
pleads guilty in reliance on such a promise pleads guilty on the 
basis of a misrepresentation and such a plea is invalid. Motley 


vy, United States, 230 F.2d 110 (C.A. 5); Ziebart v. United States, 








oe 


185: F.2d 124 (C.A. 5); Jones v. United States, 179 F.2d 303 
(C.A. 4); Kinney v. United States, 177 F.2d 895 (C.AL 10), cert. 


den,, 339 U.S. 722, See also Buono v. United States, 126 F. 





supp. 644 (S.D. N.Y. 1954); United States v. Paglia, 190 F.2d 
445 (C.A. 2); Smith v. United States, 223 F.2d 750 (c. A. 5)3 
Davis v. United States, 210 F.2d 118, 226 F.2d 834 (C. A. 8). 

In this case appellant alleged that the plea of guilty was 
induced by concerted action of the prosecution and the defense 
counsel (R. 24). It would, however, be enough that appellant 
claimed, as he did, that the promise of a lighter sentence (not 
more than six years) came from his own counsel (R. 73 16; 23-4). 
In both the Jones and Kinney cases, cited above, the accused 
received a hearing under Section 2255 on such allegations. And 


in the Motley case, cited above, where the accused had counsel] who 





was in a position to tell hin that the prosecution's promise was 
improper, but did not, the Court nevertheless held facts had been 
alleged which required a hearing under Section 2255. 

The promise of a lighter sentence by the accused's counsel 
must be considered in connection with the other facts discussed 
above which establish that the accused had been aS for money 
by his counsel and that the accused felt that his counsel would 
not conscientiously serve him at a trial for second degree murder. 


The combination of all these circumstances: the Peasant for 


money, the recommendation of a plea of guilty on the very day of 
| 


trial when the attorney had not talked to the accused since the 
day upon which he had requested money, the advice of a plea of 
guilty under circumstances where the prosecution's case was weak, 
the consistent and repeated claim by the defendant that the death 
resulted from self-defense, his feeling that he would not receive 
adequate counsel at a trial for second degree murder, and a 

| 


promise of a lighter sentence by the attorney who had been guilty 


of misconduct - all taken together clearly establish, if true, 
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that the sentence must be set aside, Since the allegations must 
be assumed to be true for purposes of ConeiGanationllot a motion 
under Section 2255 where, as here, nothing in the motions, 
records and files demonstrates them to be false, the District 
Court erred in failing to hold a hearing pursuant to that section 


in order to determine all of the facts and to determine whether 


the sentence and the plea of guilty should be set aside. 
| 


CONCLUSION 


In view of the foregoing, it is requested that this 
Court reverse and set aside the decision of the District Court,and 
remand Appellant's Motion to Vacate Sentence to the District 
Court, with directions to that Court to hold a hearing on 


appellant's Motion to Vacate Sentence. | 


| 
Respectfully submitted, 


ALEXANDER MORRIS 
By 


By | 
Stanley S. Neustadt 


317 Cafritz Bldg. 
Washington 6, D.C. 
May 22, 1957 His Attorneys | 














APPENDIX A 
FORM OF LETTER 





IN THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


The Court has this day signed an Order 
appointing you to appear and defend in behalf of 
who, in Criminal No. | 
has been charged with | ° 


Trial date: oa 


When serving as an officer of the Court you 


are without authority to exact a fee. The Court will appre- 


ciate your prompt and earnest discharge of the responsibilities 


involved in this assignment. 


Very truly yours, 














UNITED STATES COURT OF APPEALS United States Court of Appeals 


tte, | 5 For the 
FOR THE DISTRICT OF COLUMBIA CIRCUIT (Duos opie 


FILED sun 13 4957 


April Term 1957 


No. 13,800 _ Kyl 


ALEXANDER MORRIS, eoeesrtfe?s @ eewe##}e8 @ oee0e@ ee 6@ © © 





vs. 


THE UNITED STATES OF AMERICA, «+2 see ee errr ere © 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Indictment, »2«-2eeceeseve 





Plea of Defendant,» = » ees 6s 
Withdrawal of Plea, e«.e«2«erere ee @ 
Motion for Reduction of Sentence, « « « « 


A Petition for Writ of Demurrer, e¢.«<e « 





Motion to Vacate end Set Aside Sentence,. 
Notice of Appeal, . 2+ «eee e2 ee? 
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UNITED STATES DISTRICT. COURT : 
FILED IN OPEN COURT 


FOR THE DISTRICT OF COLUMBIA MAR 21 1956 
Holding a Criminal Term HARRY M. HULL , Cler# 


Grand Jury Impanelled January 27, 1955, Sworn ‘in February 1 1955 
or ecer een ne n-= Term, 19-------- 


THE UNITED STATES OF AMERICA . 
Criminal Nos 293-55 
Grand Jury No. 27455 
Second Degree Murder 
(22-2403 DeCo Code ) 


VS. 


Alexander Morris 


The Grand Jury charges: | 
On or about February 25, 1955 , 19, within the District of Columbie, 
Alexander Morris with malice aforethought, murdered Ted H, Smith dy means 
of cutting and stebbing him with a kmife, of which cutting and stabbing 
the said Ted H. Smith, on or about February 26, 1955, did dies 


/e/ leo b. Rover. 
A TRUE BILL: : Attorney of the United States 
s/ DeWitt C, Knowles, Jr. in and for the District of 
| Columbia. 


aw 


MAR 25 1955 
HARRY M. HULL, Clerk 





PLEA OF DEFENDANT 





be appointed by the Court ,Deing 


‘wea which is 80 ordered and . 


arraigned in open Court upon the indictment, the substance of the chérge being 


v 
YY in proper pergon requests counsel 


yr on thib 25th day of March, 1955, the defendant Alexander Norris, eppesring SZ 


sisted to him, pléadg Not Guilty thereto, | 
The defendant ig remanded to the District of Columbie Jeiy 


By direction of : 
BOLITHA Js LAWS 
ET — TE 
Presiding judge 
Criminel Court) No,’ 6 


' FILED 
MAR 21 1955 


“HARRY M, HULL, Clerk 
WITHDRAWAL OF PLEA 


On this 2lst day of April, 1955, the defendant aexenter Morris, appearing 





in proper person and by his attorney. George B. Parks, Esquire, in open Court 
withdraws his plea of not guilty to the indictment heretofore entered snd 
pleads guilty to Manslaughter. : 








The case is referred to the Probation Officer of the Court’.and 





the defendant is remanded to the District of Columbia Jail. 


By direction of | 
ALEXANDER HOLTZOFF 
Presiding Judge | 
Criminal Court No. Assign 


UNITED STATES DISTRICT COURT | (4) 
FILED ! 
MAY 24/1955 

HARRY :M. HULL, Clerk 


FOR THE DISTRICT OF COLUMBIA 
United States of America 


Ve Criminal No. 293-55 





Alexander Morris 





On this 20th day of May, 1955 came the attorney for the government and 
the defendent in-person and? by counsel, George By. Parks, Esquire 
It Is Adjudged that the defendant has been convicted upon his plese of? 


guilty of the offense of: 
Mansleughter 


asxehaxgedt 


and the court having asked the defendant whether he has anything to say. why. 
judgment should not be pronounced, and no sufficient. cause tothe contrary 


being shown or appearing to the Court, 





It Is sdjudged that the defendant is guilty as cherged end convicted. 





Tt Is Adjudged thet the defendant is hereby committed to| the custody 
of the Attorney General or his authorized representative for imprisonment 


for 3 period of* 


Five (5) years to Fifteen (15) years” 
LixtexOrderedcthatt | 


It Is Ordered thet the Clerk deliver 8 certified copy of this judgment 


and commitment to the United States Merghel or other qualified officer and 





that the copy serve as the commitment of the defendant.. 


/e/ nxther W, Youngdahl 


United Stetes District Judge - 











The case is referred to the Probation Officer of the Court*.and 
the defendant is remanded to the District of Columbia Jail. 


By direction of 
ALEXANDER HOLTZOFF 
Presiding Judge 
Criminal Court No. Assign 


UNITED STATES DISTRICT COURT | (4) 
FILED | 
MAY 24 1955 

HARRY:M. HULL, Clerk 


FOR THE DISTRICT OF COLUMBIA 
United States of America 
Ve Criminal No. 293-55 


Alexander Morris 





On this 20th day of May, 1955 came the attorney for the government and 
the defendent in.person and? by counsel, George By. Parks, Bequire 
It Is Adjudged that the defendant has been convicted upon his plee of” 


guilty of the offense of : 
Manslaughter | 


waxekurgedt 


and the court having esked the defendant whether he hes anything to say: why 
judgment should not be pronounced, and no sufficient. cause to the contrary 
being shown or appearing to the Court, ! 
It Is Adjudged that the defendant is guilty as charged and convicted. 
It Is Adjudged that the defendant ig hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 


for a period of 


Five (5) years to Fifteen (15) years 
TixisxOrderedcthatt i 


It Is Ordered that the Clerk deliver a certified copy of this judgment 





and commitment to the United States Marshal or other qualified officer and 


that the copy serve as the commitment of the defendant.. 
| 


/s/ lather W, Youngdahl 
United States District Judge | 











UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALEXANDER MORRIS FILED 


Box 25, Lorton, Va. JUL 9 - 1956 
VS. Criminal No. 293-55 | 

HARRY M. HULL, Clerk 

UNITED STATES OF AMERICA 


5 





MOTION FOR REDUCTION OF SENTENCE PURSUANT TO 

RULE 52(B) FEDERAL RULE OF CRIMINAL PROCEDURE, 

SECTION 2255 OF TITLE 28 U.S. CODE, AND TITLE 13 

PROCESS, PLEADINGS, AND PARTIES D.C. CODE 

Comes now defendant (petitioner , - 

and moves the Honorable Court for reduction of sentence imposed herein 


United States V. Alexander Morris, Criminal No. 293-55 pursuant to the 





above statutes and including memorandum of law and citation of authority and 
request this Honorable Court to rescind its order of Feb 25, 195 
denying petitioner's motion for reduction of sentence, and motion 
was prepared by inexperienced Jace mate lees and as cause 
therefore states as follows: 
The motion, the files and the record 
conclusively show that the prison is 
entitled to no relief. : 
Denied /s Youngiehl 
Jurisdictional Statement 


An indictment was filed against Alexander Morris by the United States 





of America, alleging violation of D.C. Code Noe 22-2403 Morder_in _second_ 
degree, and upon & plea of guilty to a lesser charge of manslaughter, 

(such plea was made upon advice of counsel) and entry of judgment of 
commitment by the United States District Court for The District of Columbia, 
petitioner was sentence to serve 8 maximum of fifteen (15) years and 8 
minimum of five (5) years, sentence to be served at an institution designated 
by the attorney general. Petitioner is presently serving his) sentence 


in the D.C. Reformatory for Males at Lorton, Virginia. 





Statement of Case 
For the purpose of clarity, petitioner will endevor to relate the 


events vie their chronological sequence referring to both the inception 


> 











of the assault, consultation with Counsel prior to trial and Counsel's i€5) 


advice to plead guilty to a lesser charge of manslaughter, facts 

untnown to this Honorable Court. On Friday February 25, 1955 petitioner (6) 
left his house on the-way to the home of a friend. At the corner of 11th and 0. 
Streets, N.W. petitioner was approached by a woman whom he had never seen 
before, (this woman from all appearance had been drinking! she asked 
petitioner for the sum of. fifty (00.50) cents to purchase one ritth of wine: 

Petitioner told this woman he did not have fifty cents to give her; 
simultaneously, a man unknown to petitioner, (Tea Smith) came from across 
the street and asked petitioner in profane language what he (petitioner) 
was doing talking to his woman and at this time, this subject had his hand 
in his hip pocket, He too was under the influence of alcohol. ! 

Petitioner replied to the inquiry that this woman approached him and 
that he had not stopped or approached the woman. At this point,| this man 
(Ted Smith) withdrev his hand from his pocket, which hand contained a knife, 
and making a quick swipe at petitioner missed his mark. Petitioner asked 


him if he were looking for trouble and at the same timel petitioner started 





walking toward 1ith and P. Streets, N.W. to his destination. Hqwever, 
when petitioner reached P St., after crossing the street toward 12th St. 
end just as petitioner reached the corner a woman's voice was heard, 
it was the voice of this woman who had asked petitioner for the 50 cents. 
She said to her boy - friend, "Catch that B. S.0.B.", Just as petitioner 
reached the bus stop petitioner noticed this subject (Ted saith) was 
searching for him and petitioner stepped aside and swung at nin with his 
pocket knife, petitioner struck this Ted Smith in the side of nis face. 
Petitioner then went across 11th St., to 10th St., to 903 M Ste, and 
went home. 

Petitioner, remained at home Friday and Saturday and the police came 
to the house and arrested petitioner. 

Statement of this woman to the Police 

This woman (Memie Parker) told the police that petitioner came into a 
Tavern (G%H Tavern) at llth & 0. Streets, N,W. she said petitioner came to 
where she was sitting at a table and asked if anyone was sitting in the 
seat and that she said, “this is a free plece", this voman further stated 
that petitioner sat down and ordered a beer; and that after ordering the 


beer her boy-friend knocked on the window of the tavern, and called to her 





%o come outside and thet after she weat outside; petitioner came 
(2) ! 








out behind her, and that she and her boy-friend were going to | (7) 

catch the bus to go home she said petitioner sneaked up behind the man 

and stabbed him several times in the back..This was told to the Police 

the same night. : ei 
On Mondsy February 28, 1955 petitioner was accompanied by the police 

to the morgue for the inquest. 
Note: The Doctor's examinetion end synoposis were as rollows: The 
Deceased was cut- (not stabbed) in the jugular vein viet wee caused 


him to bleed to death. Also at the inquest, this woman, (Mamie Parker) 





~ 


was: questioned concerning her employment and her reply was: 

"T worked at the Manhattan Laundry, 14th Street N.W. However, she 

continued, I was discharged because I drank incessantly. 

Petitioner appeared before the Hon. Judge Youngdehl for pleading to 
the indictment, being void of counsel; the court appointed Mr. George B. 
Parks, Esquire to defend. Counsel geeuabess x oetacc once before trial 
end on this occasion, Counsel inquired of petitioner if he hed the sum 
Se Sas See Ss Petitioner never in the negative. On. the day 


scheduled for trial Counsel advised: petitioner to take a ples to = lesser 


charge, to wit: mansleughter; and that he (Counsel) would see to it that 


petitioner did not receive more than six years at the most. 





Petitioner realizing his past record ong\" perplexed" by the sudden 
advice of counsel to plead guilty to the manslaughter charge; with the 
thought in mind that, although in self - defense he had cut the deceased, 

a jury would not possibly believe him because if his record together with 
the thought that counsel would not properly defend the case on trial for 
second degree murder because of not being compensated by petitioner: 
decided to accept the advice of Counsel and TE guilty to manslaughter. 


On May. 20th 1955, petitioner was sentence to serve 8 maximum sentence 





of fifteen (15) years and a minimm sentence of five yeers. : 
On January 24, 1956 which incarcerated at the D.C. Reformatory for 
males st Lorton, Virginia, petitioner invoked Section 2255 of Title 26, 
U.S. Code by filing a motion to the sentencing Court. Petitioner being a 
laymen, unlearned in the proper procedure, form, or physically end, (8) 
without any question of law envolved, submitted his nentless motion to 
the Court, Said motion did not request an oral hearing nor aia petitioner's 
point out the facts hereinstated for the purposes of review of the 


records by this Court. 
(3) 











| 
On Februery 2, 1956 there was entered on Pano’ a a 
petitioner's motion for reduction of sentence filed by petitioner: on 
January 21, 1956, this denial by the Hon.. Luther We. ¥oungdehl geve as 
reasons: "no substantial question involved... 


The issue before the Court at this time is whether or not Counsel's 


mental reason of petitioner to plead guilty to a lesser charge of 





manslaughter pre judical petitioner's opportunity to a fair trial and & 

possible requittal notwithstanding petitioner hed e previous record of 

assault. Petitioner contends that had counsel properly investigated the 

report of the corner's inquest. Counsel would have been on notice of 

the erroneous testimony of the witness, Mamie Parker and the fact that 

no jury would have convicted petitioner for "2a degree murder" or "voluntary 

manslaughter", solely on the testimony of this pathological febricator 

Memie Parker. ! 
The evidence relating to the cutting of the decease by petitioner 


was grossly exaggerated and misleading by this witness Mamie Parker, 





However, such variance in testimony ig not to be overlooked in determining 
the intent as well as the guilt of petitioner that the assault was not 
premediated es shall be pointed out here. : 

On page 2 of this motion; petitioner points out the inception, of 
the approech of this Mamie Parker on the street whereas, Mamie Parker 


alleged thet petitioner met her in a Tavern. 


Petitioner points out his walking away from Mamie Parker and the 


deceased (Ted Smith) Mamie Parker alleges that the deceased and herself 
were in the process of catching a bus to go home when, the deceased was 
"stabbed" by petitioner -- in the back. Petitioner alleges that it was 


Ted Smith (the deceased) who first provoked the assault upon petitioner. 





In the instant case, such testimony, not even rising to the yevel of an 
accusatory statement, would have lend itself to making an refuteble case 
for defense Counsel if petitioner had went to trial. However, ; it is stated 
in Skiskrieki v. United States, $1 J.S. App. DC. 274, 158 F 2a 177 (D.C. 
Cir., 1946) ° : 





The fact that there were no-other witnesses for the government at {9) 
the inquest substantiates petitioner's originel position that the deceased 
was cut on the side of the face after he (Ted Snith) pursuing petitioner 


to 12th Street, and not outside the tavern as testified by Mamie Parker 
(4) : 











at the inquest, Mamie Parker and her boy friend obviously walked (9) 





to llth Street and (just as the doctor testified about his jugular vein 
was punatured)he collapsed on the street, by the tavern, from loss of blood. 
Since Ted Smith had previously assaulted petitioner when spproaching 
petitioner, es stated on page 2 of this motion, It is obvious petitioner 
was pursued by him for the purposes of assaulting petitioner again and 
petitioner was defending himself from a subsequent sessault and possible 


death. The following is pertinent for consideration here. 





Although Petitioner did not allege the favorite stand - by (ineffective 
Counsel) in his prior motion and, regardless of trial counsel's lack of 
interest at the proceeding, petitioner does not, at the time, in the motion - 
intend to allege the often used, and often abused allegation of in- 
effective counsel, However, petitioner leaves it up to this favorable Court 
to determine whether or not Trial Counsel's advice to petitioner to plead 
guilty to a lesser charge in light of the allegations presented here, 
constitutes unethicel practice and a violation of petitioner's Constitutional 
rights to a fair and impartial trial and Denial of "Due Process" of law 
in that said counsel advised petitioner to plead guilty, not knowing the 


true facts which mey have brought a not guilty verdict by a jury. 


| 
Petitioner honestly believes that if the Hon. Luther ¥. Youngdehl 
i 


ned mnovn the fects, herein, notwithstanding petitioner had on another 


oceasion, been convicted of assault, that his Honor would not have (11) 


imposed a severe sentence as was given, also that Counsel had when 
| 
advising petitioner to plead guilty promised to get petitioner off with a 


light sentence. 

| 
IN THE UNITED STATES DISTRICT COURT FOR (13) 

_ FILED 

THE DISTRICT OF COLUMBIA TO BE HEARD BEFORE 

OCT 18 1956 

CHIEF JUSTICE BOLITHA J. LAWS ONLY. : 

HARRY M. HULL, Clerk 

ALEXANDER MORRIS ! 

Box 25, Lorton, Va. i 


Petitioner : 

Versus Criminal Case No. 293-55 
UNITED STATES OF AMERICA 

Respondent 


Mr. Paul F, Pegelow 
Superintendent of the 

Lorton Reformatory in 

Lorton Fairfax County of Virginia 











A PETITION FOR A WRIT OF DEMURRER (13) 
Moo to Vac. Pur. to Sec 2255 T 28, UeSC. 


Comes now, Alexander Morris petitioner, and files his petition in the 





above entitled cause, moves this honorable court for a redress of grievance 
under title 28 Section (2255) for the reasons hereinafter eetforth. 
Prior proceedings in the instant case may be summarized in the following 


manner. 
1. On about February 25, 1955, petitioner was approached by. a woman 





whom he did not know st the intersection of llth and 0 street, NW. 

This same women asked petitioner wes he looking for 8 giri-rrient, (14) 
petitioner told her, that he did not have a girlfriend , and then after, 
she asked petitioner if he was able to chip in and help to buy sone wine, 
but at this point, a man ceme from across the street and intervened the 
conversation between petitioner and this woman, This same man voluntared 
and asked petitioner why was he talking to his girl-friend, petitioner 
told him that he was very sorry and started to walking toward 2ith and 

P street, N.W. and as he reached the intersection and was ssonel to cross 
over to 12th Street, N.W, But this same man and woman pursued, and did 


overtake petitioner, This same woman told her voy-friend to get that (--------) 





mimite illigible languege, but when her boy-friend reached after petitioner 
and cursing him at the same time, this only left petitioner with one 
alternative to try and protect himself; or submitted to his assailant 

but as petitioner's assailant went into his pocket, petitioner Secens excited 
and on the impulse of a moment struck his assailant with a small pen knife 
across his face, and then, petitioner fled and went to his home at 903 


M street N oW e Washington , D Ce 


Allegations made by the prosecuting witness in the present of petitioner 


at the time he was arrested. 


2. One, Miss, Mamie Parker alleged that she wes in the S. and H. (15) 





Tavern at llth and O street, N.W. That petitioner came to her table, and 
asked her was there anyone sitting with her, that she told petitioner, 
that it was a free place meaning) that the restaurant was without 
discrimination, and that petitioner sit down beside of her, and bought 

a bottle of beer, and about this time, her boy-friend Came up and knocked 
on the window of the Tavern, and that she got up to go outside to see what 
he wanted with her, and that her boy-friend told her to come and less 


The motions, the files, and the record conclusively show | eae 


that the prisoner isentitled to no relief. oe 22 1956 
» Denied /s/ Luther W. Youngdehl HARRY M. HULL, Clerk 
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catch the bus, and go, home, and that, petitioner sneaked behind her (15) 


boy-friend and stabbed her boy-friend several times in the back. 


| 





3. On February 28, 1955, petitioner was taken by the police to the 


inquest. The Coroner stated, that the deceased was not stabbed, but cut in 


his jugular vein which caused him to bleed to death. 


4. The prosecuting witness Miss, Mamie Perter alleged at the. 


| inquest 





that she had been terminate from her job, because she drenked incessantly. 


5. Petitioner was indicted on 8 charge of second degree murder for 


the slaying of a Mr. Ted Smith and thereafter, the Government appointed 


Counsel George B. Parks, Esquire to represent petitioner Counsel Paris 


interviewed petitioner and asked him if he was eble to pay him a | 
= cece en POLE i 


hundred d rs, but titioner w: 


‘ere 
ntti ania na teeta 


(16) 


without funds. On petitioner's day 


schedule for trial, his Counsel advised petitioner to plead guilty to 


manslaughter and thet he Counsel, would give him his word of honor, that 


petitioner would not received over & six year sentence. petitioner pleaded 


guilty to the lesser charge manslaughter, Therefore, 


waiving all | 





petitioner's 


rights. H 
IN THE UNITED STATES DISTRICT COURT FILED (22) 
FOR THE DISTRICT OF COLUMBIA FEB & 1997 
HARRY M. HULL, Clerk 


Alexander Morris, 
Petitioner 
Ve Criminal No. 293-55 


United States of America 
Respondent, 


MOTION TO VACATE AND SET ASIDE SENTENCE PURSUANT 


TO TITLE 28, SECTION 2255, Us S. G. Ao AND 
AFFIDAVIT TO SUPPORT LEAVE TO PROCEED WITHOUT 








PREPAYMENT OF COSTS. 


Comes now the petitioner, Alexander Morris, being first auly sworn on 


oath according to law, depose and say, that I am the petitioner in the above 


entitled cause, and moves t this Court to vacate and set aside the judgment 


imposed herein, Criminal No. 293-55, United States of America ve Alexander 


Morris, and therefore state to the Court as follows: 





The motions, the files, and FILED 
_ | 
the records in this case FEB 31 1957 


conclusively demonstrate that the 
prisoner is entitled to no relief. ee 


penta: _/ fa Lather W. Younger ~~ 
3 





HARRY M, HULL), Clerk 


ore 
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catch the bus, and go, home, and that petitioner sneaked behind her (15) 
boy-friend and stabbed her boy-friend several times in the back. 

3. On February 28, 1955, petitioner was taken by the police to the 
inquest. The Coroner stated, that the deceased was not stabbed, but cut in 


his jugular vein which caused him to bleed to death. | 


4. The prozecuting witness Miss, Mamie Perter alleged at the inquest 
that she had been terminate from her job, because she drenked inceasenty- 

5. Petitioner was indicted on 4 charge of second degree murder for 
the slaying of a Mr. Ted Smith and thereafter, the Government eppointed 
Counsel George B. Parks, Esquire to represent petitioner Counsel parks 


interviewed petitioner and asked him if he was able to pay him a ! (16) 


hundred 4d rs, but petitioner was. without funds. On petitioner's dey 


schedule for trial, his Counsel advised petitioner to plead guilty to 
manslaughter end thet he Counsel, would give him his word of honor, that | 
petitioner would not received over a six year sentence. petitioner pleaded 


guilty to the lesser charge mansisughter, Therefore, waiving an ipsttsonet s 


rights. 


IN THE UNITED STATES DISTRICT COURT ‘FILED (22) 


FOR THE DISTRICT OF COLUMBIA Fes § 1997 
HARRY M. HULL, Clerk 


Alexander Morris, 


Box 25, Lorton, Va. 
Petitioner 


Criminal No. 293-55 





Ve 
United States of America 
Respondent, 


MOTION TO VACATE AND SET ASIDE SENTENCE a 

TO TITLE 28, SECTION 2255, Us S. C. Ae AND | 
AFFIDAVIT TO SUPPORT LEAVE TO PROCEED WITHOUT : 
PREPAYMENT OF COSTS. 

Comes now the petitioner, Alexander Morris, being first auly sworn on 
oath eccording to law, depose and say, that I am the petitioner in the above 
entitled cause, and moves this Court to vacate and set aside the judgment 
imposed herein, Criminal No. 293-55, United States of ae ve Alexander 


Morris, and therefore state to the Court as follows: 


The motions, the files, and FILED | 

—_— » 
the records in this case FEB 31 1957 
conclusively demonstrate thet the HARRY M, HULL, Clerk 


prisoner is entitled to no relief. 
Denial /s Lather W. Youngdshl bom | 








That this Court hes juriediction of the subject matter; | (23) 
that the jurisdiction of this Court to issue such process of lav, is invoked 
under Due Process of Law, under Criminal Procedure, anti-date, in support 


of this Courts jurisdiction, attention is called to the following: 





Walker v. Johnson, 312 U. S. 275, 61 Ct. 85 BL Ed 83; Carter ve Woodring, 


67 App. DeC. 393; Johnson v Zerbst, 304 U.S. 458, United States ¥. McDonald, 


265 Fed, 754; Frank v. Mangum, 36 S.Ct. 582, 590 L. Ed. 969. 
On May 20, 1955, petitioner was convicted upon a plea of culty, 
and was sentence to serve a sentence of Five to Fifteen years of the offense 


of Manslaughter, inithe United States District Court, for the District of 





Columbia, by the Honorable Judge Youngdahl. 
Statement of Facts: 
On Feb. 27, 1955, petitioner was arrested from his home by Five (5) 
Police officers. The arresting officers, forced and broke petitioners’ 


front door down, without ever announcing beforehand that they were Police 





Officers. After they entered petitioners‘ home, they searched all of 
petitioners' immediate possession and petitioner, without a search warrant, 
nor arrest warrant. 

The Conduct of the arresting officers was a violation of petitioner's 
Constitutional Rights, as provided by the Fourth Amendment of the Constitution. 
When petitioner was indicted on the alleged offense, he was indicted © 

for Second Degree Murder, and petitioner was influenced by his Court- 


tea 


ee 
appointed tria) Counsel to withdraw his meritorious plea of Not Guilty (24) 
a aneeennmenemiamatits ONE a OE ea meanns 
to a Lesser charge with the promise | of EY thes t petitioner would 


Seco a sentence of not less then two (2) and ne. more then Six (6) years. 
It is submitted that Petitioner's trial Counsel nenlectenl to render 1 the 
effective assistance as contemplated by the Sixth Amendment of the 
Constitution; and that trial Counsel coexisted with the United States Attorney 
to convict petitioner. 
Petitioner didn't receive a Fair and Impartial trial by this coercion 
between trial Counsel, and the Government when they contrived between themn- 
selves to convict petitioner and petitioner didn't receive Due Process of Law 


as contemplated by the Fifth, Sixth, and Fourteenth Amendments ‘of the 





Constitution. 











Conclusion: | (29) 
Wherefore, the premises considered, petitioner prays: 


1. That petitioner be allowed to be present and free to testify at 


the hearing of his motion, by order of the Honorable Court. | 
2. And that petitioner be granted such other and further relief as 


the nature of this case may request, and as appears to the Honorable Court, 


may be necessary and proper herein. | 


3. That in oll fairness to the ideals of justice which we all cheerish 
under our form of government, this motion is prayed to be granted. 
4. And thet the Honorable Court will order petitioner's trial (30) 


counsel, to be present at the hearing of this motion, to determine the 


truth of petitioner's allegations. 
Respectfully submitted, 


u /s__Alexender Morris 
Petitioner | 


FILED : 
MAR 4 1957 
HARRY M. HULL, Clerk 


Let the defendant proceed on appeal without prepayment of costs. 


Approved /s  Youngdahl | 
March 4, 1957 ! 
FILED : 
MAR 44-1957) 
HARRY M. HULL, Clerk 


UNITED STATES DISTRICT COURT 

‘FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA | 
VS. CRIMINAL NO. 293-55. 
ALEXANDER MORRIS | 
BOX 25, LORTON, VIRGINIA | 
NOTICE OF APPEAL | 
Notice is hereby given this 2lst day of February 1957, that I, Alexander 





Morris, defendant, Box 25, Lorton, Virginia hereby Appeal to the United 
States Court of Appeals for the District of Columbia Circuit from the 
Order of this Court entered on the 14th day of February, 1957, in favor 


of the United States and against said, Alexander Morris. , 


/s/ Mlexander Morris 


Defendant 





